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Statement. 

This is an appeal by the United States from a 
a judgment (p. io) entered upon the decision of 
Mr. Justice Wright in the Criminal Term of the 
Supreme Court of the District upon demurrers 
to an indictment interposed by the above-men¬ 
tioned appellees, as well as by other defendants. 
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The Court below quashed the indictment, and 
directed that it be for nothing held, and that 
these defendants go without day. 

The indictment in question was one found in 
the Supreme Court of the District, at the instance 
of the United States, accusing these appellees 
and other defendants of being the so-called 
“ keepers” of a certain so-called “ bucket shop,” 
said to be located at a certain place in the Dis¬ 
trict of Columbia—all in contravention of chapter 
233 of the laws of the Sixtieth Congress, Second 
Session, approved March 1, 1909. 

The Court below wrote an opinion, which will 
be found at pages 7 to 10 of the record, holding, 
in substance, that the act of Congress was un¬ 
constitutional. 

The appellees take the position in this Court, 
(first) that the views of Mr. Justice Wright as to 
the constitutionality of the statute were correct, 
and that the judgment below should be affirmed 
upon the ground that the statute is unconstitu¬ 
tional ; (second) that the indictment should not 
have been in the name of the United States, but 
that under Section 932 of the Code of Law of the 
District of Columbia the party plaintiff should 
have been the District of Columbia, and that the 
demurrer might have been sustained equally 
upon that ground ; and (third) the appellees re¬ 
spectfully suggest to this Court that its own ap¬ 
pellate jurisdiction to review, at the instance of 
the Government, a judgment such as that ren¬ 
dered below is doubtful, and that this Court may 
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prefer to consider that question before entertain¬ 
ing the appeal. 

It is scarcely worth while to give at large in 
this brief the statute in question, which has al¬ 
ready been set forth at pages 2, 3 and 4 of the 
appellant s brief. We desire, however, to call to 
the attention of this Court that the italics (natu¬ 
rally) in the quotation of the statute, as it appears 
in the appellants brief, are not found in the 
statute itself. Moreover, the act is not there 
given in full, and in consequence the Court’s atten¬ 
tion is not called to the somewhat significant 
feature in section 86 gci of the act—which pre¬ 
scribes rules for the regulation of the stock 
broking business, and that the failure to conform 
thereto shall be prima facie evidence of “ bucket¬ 
ing or bucket-shopping within the terms of this 
act. 1 he bearing of this change of phraseology 
from the phraseology of the sentence prescribing 
the crime and the punishment, is one of the mat¬ 
ters to be taken into consideration in the discus¬ 
sion brought up in the first point of this brief. 

Before proceeding, however, with the argu¬ 
ment of this case, counsel desire to call the at¬ 
tention of the Court to a serious defect in the 
brief filed on behalf of the United States. We 
say “brief” because the same brief has been 
numbered in both cases. 

This Court, by its recent amendment to Sec¬ 
tions 3 and 4 of Rule 8 has definitely required 
that an assignment of errors shall be one of the 
constituent parts of a brief for an appellant, and 
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that the errors so assigned shall be separately 
and specifically stated. This provision is in line 
with the former rule of this Court on this subject. 
By Section 5 of the same rule this Court has said 
that “ errors not assigned according to the rule 
of the Court, will be disregarded, though the 
Court, at its option may notice and pass upon a 
plain error not assigned.” 

The brief filed by the appellant contains no 
assignment of errors and therefore it is suggested 
that the Court will not consider this case at all 
but will affirm the judgment. To be considered 
by the Court, an unassigned error must be very 
“ plain ” and clear, thus presupposing a reversal. 
The argument now to follow will, we confidently 
submit, convince the Court that there has been 
no error at all committed by the Court below, 
and certainly not so plain as to warrant the con¬ 
sideration of this Court sua sponte , but in view of 
the foregoing, unless this Court finds that there 
has been an error so clear as to so warrant its 
consideration, which we cannot conceive to be 
the case, judgment below should be affirmed and 
the brief of the United States should not be 
considered. 






ARGUMENT. 


I. 


The so-called Bucket-shop Act is inoperative, void 
and unconstitutional. 


(«) 

By reference to the language of the act itself, 
it will at once be observed that Section 869# 
confines itself to a series of definitions. Included 
among them is a definition, in express terms, of 
the meaning of the word “ contract," of the mean¬ 
ing of the word “ bucket-shop," of the meaning 
of the word “ keeper," and of the meaning of the 
words “ bucketing" and “ bucket-shopping." 
Each of these words is given its separate and 
precise signification, and none of those words 
have an alternate signification prescribed in the 
act, except that “ bucketing ” is made to mean 
the same thing as “ bucket-shopping." The 
word “ contract" is given its own distinct mean¬ 
ing; the word “ bucket-shop " its own distinct 
meaning ; the word “ keeper" its own distinct 
meaning. And “ bucketing " or “ bucketing-shop¬ 
ping " are words given their own distinct mean¬ 
ing, apart from the meaning of any of the other 
words. 

This particular section of the act does not pur¬ 
port to lay down any act as criminal, and does 
not purport to prohibit any act. 
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The second section of the act, 869^, contains 
in its first sentence all the language about which 
the present argument in the first point of our 
brief revolves. It says: 

“ Any person who makes or offers to make 
any contract defined in the preceding sec¬ 
tion, or who is the keeper of any bucket- 
shop, shall upon conviction thereof, be pun¬ 
ished by a fine not exceeding Si,000 or by im¬ 
prisonment for not more than one year.” 

When the entire act from beginning to end is 
examined, the essence thereof, in the way of a 
statement as to what it is that is criminal, and as to 
what it is that should be punished, is contained in 
that one sentence. First, any person who makes 
“ any contract defined in the preceding section ” 
may go to jail for a year; second, any person 
“ who is the keeper of any bucket-shop ” may go 
to jail for a year. 

There is only one definition contained in the 
preceding section of any “ contract.” Language 
cannot be clearer. It is plainly stated that “ con¬ 
tract ” shall mean “ any agreement, trade or 
transaction.” “ Any contract,” therefore, is de¬ 
fined by the preceding section, and in one way 
and one way only, namely, as any agreement, 
trade or transaction whatever. 

The phrase which might have been inserted, 
“ any person who is bucketing or bucket-shop¬ 
ping” is omitted from this statement of what is 
the crime, as prescribed in Section 869^, although 
in Section 869^ Congress later used those very 







words “bucketing or bucket - shopping ” in 
another connection. 

Likewise, there is only one definition con¬ 
tained in the preceding section of the keeper of 
any bucket-shop. A bucket-shop is there de¬ 
fined, in the first place, not as a particular kind 
of establishment, from point of appearance or 
paraphernalia. It is any room, office, store, 
building, or other place. It is, in short, any¬ 
where in the District, from the Halls of Congress 
to a back garret, where (second) something 
happens, namely, “ where any contract pro¬ 
hibited by this act is made or offered to be 
made.” 

The keeper of the bucket-shop is defined by 
the act as, in short, the custodian of the par¬ 
ticular spot or locality where such contract “ pro¬ 
hibited by this act is made or offered to be 
made.” In ascertaining, therefore, who it is that 
is the keeper of a bucket-shop, we are led to the 
basic inquiry as to what contracts are prohibited 
by the act. 

There are no contracts prohibited by the act. 
There is not a word in the act forbidding in 
terms the making of any contract. Particularly 
is there not a word in the act prohibiting the 
making of the contracts enumerated as bucketing 
or bucket-shopping. The only possible prohibi¬ 
tion of any contract within the terms of the act, 
lies in the fact that the making of certain con¬ 
tracts is stated to be punishable as a crime. 
Those contracts thus stated to be criminal are 
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“ any agreement, trade or transaction." In other 
words, the second thing stated to be criminal 
only leads to the same blind alley that the first 
one did. 

We respectfully submit that this point ought 
to, and probably will, require no further argu¬ 
ment whatever. As Justice Wright said (fol. 
14). “The absence from Section a of all other 
definition of 4 contract ’ is not for establishment 
by argument about it; read the section ; no 
other definition is there ; all other definitions are 
absent.” 

But we are invited by the learned Special As¬ 
sistant to the Attorney-General to follow him 
along the slender thread of reasoning by which 
he leads us to the light as he sees it; and we 
cannot in a case of this importance neglect to go 
with him by his own ways, even if we deal at 
unnecessary length in the realms of casuistry. 
Therefore, we proceed with the further argu¬ 
ment. 

(p) 

We ask the Court’s indulgence if we first ap¬ 
proach our opponent’s argument somewhat upon 
the human side ; because no Court wishes to be 
a party to a miscarriage of justice, and it is un¬ 
fair to anyone accused under this statute that 
this Court should approach consideration of the 
questions here involved from the view that suc¬ 
cess to the defendants means any such result. 





To go back only ten years: the Congress of 
the United States in 1901, in order to meet the 
expenses of the Spanish war, amended Schedule 
A of its Internal Revenue Act, so as to include 
as proper and legal subjects of taxation by the 
National Government all persons and corpora¬ 
tions who conducted “ what is commonly known 
as a bucket-shop.” The tax statute, including 
such enterprises under that very name of bucket- 
shops, will be found at page 2302 of the second 
volume of the United States Compiled Statutes 
of the year 1901. 

Not only was there express sanction at that time 
by the very statutes of Congress ; but the law of 
Maryland, which was and is the law of this dis¬ 
trict, except as changed by statute, was explicit 
upon the point that betting was not a crime. It 
is said in James vs. The State of Maryland , 
63 Md., 242, 253 : 

“It is not consistent with the just and be¬ 
nign spirit of our law to give to a criminal 
statute an interpretation which can be main¬ 
tained only by a keen and scholastic ingenuity. 
The meaning of the law which consigns a man 
to prison or deprives him of his property 
should be plain and obvious and easily under¬ 
stood by an ordinary capacity. Betting money 
is not an offense by the common law; and is 
punishable only in the particular cases which 
are made criminal by statute ’’ 


U. S. vs. Willis , 1 Cranch C. C., 511; 
Flagg vs. Baldwin , 38 N. J. Equity, 
219, 223. 


See also 





We all are aware as a matter of common 
knowledge that bucketing is a form of betting. 
It is betting on the rise and fall of quotations in 
the stock market. And persons who keep a 
bucket shop, bet fairly and unfairly, just as all 
other betting ventures in the world are conducted 
fairly or unfairly. But the fact of the matter is that 
betting was not a crime at common law, and 
that the particular form of betting known as 
bucket-shopping was expressly sanctioned by 
Congress as late as ten years ago. 

To look at the matter as it is—what has hap¬ 
pened since then ? The regular exchanges of 
this country, and particularly the Chicago Board 
of Trade—denominated by the Circuit Court of 
Appeals for the Eighth Circuit in a case argued 
for the Board of Trade by our present learned 
opponent, as, in effect, the largest bucket-shop in 
the world (125 Fed. Rep., 161),—started a cru¬ 
sade, a prime motive of which was a desire to 
have a monopoly in stock gambling; and the 
present statute of Congress now under consider¬ 
ation by this Court is one of the results of that 
crusade. There are good bucket-shops and bad 
bucket-shops, just as there are honorable and 
dishonorable stockbrokers. In both the bucket- 
shop and on the exchange transactions at times 
result in actual deliveries, and far, far more often 
do not result in any such thing at all. In the in¬ 
stance where there is no actual delivery the 
bucket-shop acts through the paraphernalia which 
our learned opponent has so picturesquely de- 





scribed de hors the record, at page 19 of his brief. 
The regular exchange acts through a stock clearing 
house, or through such other complicated methods 
as have been more carefully and fully described 
by the United States Circuit Court of Appeals 
in the case which we have above cited. But both 
methods of gambling in stocks are one and the 
same thing in their evil results and their tendency 
to evil results. We hold no brief for stock 
gamblers, and we have no sympathy with stock 
gamblers ; but we do object to that hypocrisy, 
which has prevailed upon the Government to 
undertake this present prosecution, and which 
seeks to tell this Court that the same intent that 
permeates nine hundred and ninety-nine per 
cent, of dealings in stocks throughout this country, 
namely, the intent of gambling, is beneficent in 
the instance of a dealer upon a stock exchange 
and nefarious in the instance of a keeper of a 
bucket-shop. 

If Congress has now said that a certain thing 
is criminal which ten years ago it impliedly said 
was legal, then so be it. But if Congress has not 
said it, then no matter what it intended to say, 
and no matter what it might have said, this Court 
certainly is not called upon to be the guardian of 
the interests of the Chicago Board of Trade, or 
through judicial legislation to supply the short¬ 
comings of the Legislature. 
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(0 

The authorities in this Court, supported as they 
are by the same line of authorities in the United 
States Supreme Court, leave no real room for 
argument. 

Perhaps the case that on the facts is most 
closely in point is that of District of Columbia vs. 
Gant , 28 App. D. C., 185. In that case the 
statute of Congress obviously intended to prevent 
butchers, grocers and the like from selling for 
ten pounds something which really only weighed 
five. In carelessly framing the act the word 
“ less ” was used when the word “ greater ” ob¬ 
viously should have been used. This Court 
made the following terse observations, full of 
common sense, upon a prosecution under the 
statute as enacted (p. 188): 

“ Counsel for the District of Columbia have 
urged that Congress intended to impose crimi¬ 
nal punishment for such a deceit as was proved 
against this defendant. This Court has no 
power to amend the statute and can only in¬ 
terpret it. It would seem Congress intended 
to protect purchasers by prohibiting dishonest 
venders from selling provisions, produce or 
commodities for a weight or measure greater 
than the actual or true weight or measure 
thereof; but the statute does not say so.” 

In the present case counsel for the Govern¬ 
ment, however astutely they may clothe their 
desires, are, in effect, asking this Court by judicial 
legislation to take out of the act the words “ Any 







person who makes or offers to make any contract 
defined in the preceding section,” and to replace 
them by the words “ Any person who is bucket¬ 
ing or bucket-shopping as defined in the preced¬ 
ing section.” They are further asking the Court 
to take out of the statute the words “ Where 
any contract prohibited by this act is made or 
offered to be made,” and to replace them by the 
words “ \\ here any bucketing or bucket-shop- 
ping imis done or offered to be done.” 

If the Court would not do the like in such a 
patent case as the Gciut case, a fovtiovi, it will 
not do so here. For in this instance, if after the 
present litigation Congress should make the 
changes in the statute that we have suggested 
above, it still would be inoperative ; and that for 
the reasons graphically suggested by the heading 
of an editorial commenting on this present case 
as decided below, which we observed in the 
New York Times newspaper, “ Too many teeth 
to bite.” In point 'of fact, a bucket-shop is 
the sort of place described at page 19 of the 
opposing brief, but in point of this statute a 
bucket-shop is any spot within the District of 
Columbia, indoors or out, temporary or per¬ 
manent, with or without paraphernalia, where a 
certain contract may happen to be made. In 
other words, Congress does not aim at the shop, 
but at the thing done, and not at the thing habit¬ 
ually done, but at one particular transaction 
which might occur in a shop, so-called, or might 
occur anywhere else. Moreover, after aiming at 





14 


making criminal the transaction, it punishes not 
alone the parties to the transaction, but the 
keeper of this passing shop, and further than 
that, when it comes to punishing the parties to 
the transaction, it aims to punish, as so clearly 
pointed out at folio 16 of Judge Wright’s opin¬ 
ion, not only the man with the intent deemed 
wrongful, but the man whose intent may have 
been entirely innocent. 

The trouble with this statute of ‘CSftgWss is 
not alone that it was carelessly drawn. It is 
quite true that it was carelessly drawn, from the 
very title, which denominates the Code of the Dis¬ 
trict of Columbia as a code of law relative to 
gambling, bucket-shops and bucketing. It is 
carelessly drawn, all through those phrases which 
have led Judge Wright to the one possible con¬ 
clusion, namely, that the act on its face prohibits 
all liberty of contract within the District. But 
more than that, it has certain defects, irremedial 
without a radical reconstruction of the act, 
in that these rivals of the bucket-shop, in their 
eagerness, have overstepped the mark and di¬ 
rected their enactments against a single act 
rather than a business. We gravely question 
whether it is within the limits of the police power 
for the Legislature to make a crime of a single 
bet, which might be conducted so privately be¬ 
tween two people as not to affect the public in 
their safety, their health, or their morals. 

An interesting line of cases which we pre- 






sented below before Judge Wright on this point 
might be examined here in this connection : 

People vs. Stedcker , 175 N. Y., 57, 
62 ; 

Lawton vs. Steele , 152 U. S., 133, 

137; 

Lochner vs. New York , 198 U. S., 
45 > 5 ^ * 

Peloiize vs. Slaughter , 241 Ill., 215, 
227-228. 

It would seem, however, too far a departure 
into a collateral issue to pursue that topic further 
here. It will suffice for others to deal with that 
when the act is amended, and according to what 
the nature of the amendments may be. 

Further cases in the District of Columbia in 
line with the Gant case above cited, and which 
are in point here, are the following: 

Czarra vs. Board of Medical Supervisors , 25 
App. D. C., 443, was a case which brought up 
for consideration an Act of Congress regulating 
the practice of medicine and surgery and the 
licensing of practitioners thereof in the District 
of Columbia. There the Court said (p. 450): 

“ In all criminal prosecutions the right of 
the accused to be informed of the nature and 
cause of the accusation against him is pre¬ 
served by the 6th Amendment. In order 
that he may be so informed by the indict¬ 
ment or information presented against him, 
the first and fundamental requisite is that 
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the crime or offense with which he stands 
charged shall be defined with reasonable pre¬ 
cision. He must be informed by the law, as 
well as by the complaint, what acts or conduct 
are prohibited and made punishable. In the 
exercise of its power to regulate the conduct 
of the citizen, within the constitutional lim¬ 
itations, and to declare what shall con¬ 
stitute a crime or punishable offense, the 
legislature must inform him with reasonable 
precision what acts are intended to be prohib¬ 
ited. ‘ Every man should be able to know 
with certainty when he is committing a crime ’ 
( U . S. vs. Reese , 92 U. S., 214, 220; 23 L. ed., 
563, 565) This obvious duty must be per¬ 
formed by the legislature itself and cannot be 
delegated to the judiciary. It may doubtless 
be accomplished by the use of words or terms 
of settled meaning, or which indicate offenses 
well-known to and defined by the common 
law. Reasonable certainty in view of the 
conditions, is all that is required, and liberal 
effect is always to be given to the legislative 
intent when possible. But when the legisla¬ 
ture declares an offense in words of no deter¬ 
minate signification , or its language is so general 
and indefinite as that it may embrace within its 
comprehension , not only acts commonly recognized 
as reprehensible , but others also which it is unrea¬ 
sonable to presume were intended to be made 
criminal , the Courts , possessing no arbitrary dis¬ 
cretion to discriminate between those which were , 
and those which were not , intended to be made un¬ 
lawful , can do nothing else than declare the statute 
void for its uncertainty ( U . S. vs. Reese , 92 
U. S., 214, 221 ; 23 L. ed., 563, 566). As was 
said in that case: 

‘ It would certainly be dangerous if the 
legislature could set a net large enough to 
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catch all possible offenders and leave it to 
the Courts to step inside and say who could be 
rightfully detained and who should be set at 
large. This would, to some extent, substitute 
the judicial for the legislative department of 
the Government.’ ” 

So again in United States vs. Capital Traction 
Company (34 App. D. C., 592), the Court said 
(P- 598 ) : 

“ In a criminal statute, the elements con¬ 
stituting the offence must be so clearly stated 
and defined as to reasonably admit of but one 
construction. Otherwise there would be lack 
of uniformity in its enforcement. The divid¬ 
ing line between what is lawful and unlawful 
cannot be left to conjecture. The citizen can¬ 
not be held to answer charges based upon 
penal statutes whose mandates are so uncer¬ 
tain that they will reasonably admit of differ¬ 
ent constructions. A criminal statute cannot 
rest upon an uncertain foundation. The 
crime and the elements constituting it, must 
be so clearly expressed that the ordinary per¬ 
son can intelligently choose, in advance, what 
course it is lawful for him to pursue. Penal 
statutes prohibiting the doing of certain 
things, and providing a punishment for their 
violation, should not admit of such a double 
meaning that the citizen may act upon the one 
conception of its requirements and the Courts 
upon another.” 

The reasoning of these cases is well borne out 
by other authorities, and especially the remarks of 
Mr. Justice Brewer in Uiited States vs. Goldenberg, 
168 U. S., 95, that 

“ The primary and general rule of statutory 
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construction is that the intent of the lawmaker 
is to be found in the language that he has used. 
He is presumed to know the meaning of words 
and the rules of grammar” (pp. 102-103). 

See also 

U. S. vs. Wiltbcrger , 5 Wheaton, 76, 
95 - 

Hobbs vs. McLean , 117U. S., 567. 579. 

Leavenworth vs. U. S., 92 U. S., 733 * 

75 1 - 

Neivhall vs. Sanger, 92 U. S., 761, 765. 

U . S. vs. Reese , 92 U. S., 214, 219. 

Barden vs. North Pacific R, R. Co., 

1 54 U, S., 288, 317. 

In re McDonough, 49 Fed. Rep., 3 ^°* 

French vs. Foley, 11 Fed. Rep., 801. 

(d) 

The arguments put forward by the other side 
center upon the meaning of the word “ defined,” 
as that word is employed in the opening sen¬ 
tence of Section b of the act. 1 he Government 
commences with the statement that the word 
“ defined ” was intended to mean what the word 
“ enumerated ” ordinarily signifies. The Gov¬ 
ernment s brief uses the words “ specifying ” or 
“ designating,” but the accurate word which 
should be assigned to the meaning that they 
would employ for the word “ defined,” is the 
word “ enumerated.’ 

The contention must fall in limine . Why should 
this Court by judicial legislation take out of the 
act the word “ defined ” and insert in the act 
the word “ enumerated,” any more than in the 






Gant case they should have taken out of the act 
the word " less ” and inserted the word “ greater.” 
In this instance the meaning of the word “ de¬ 
fined ” is itself defined for the purposes of the 
act by the preceding section thereof. That sec¬ 
tion undertakes a series of definitions with the 
object of giving absolute precision in the mean¬ 
ing of certain words ; and then, in the very light 
of what has been done, the statute goes on to 
speak of any contract defined in the preceding 
section. There is only one place in the preced¬ 
ing section where a contract is defined, and 
unless the Court is to replace something in the 
statute by something that is not there, there 
should be no room for further discussion. 

But if the Court should have replaced the word 
“ defined with the word “ enumerated,” the 
contracts enumerated in the preceding section are 
again, “any agreement, trade or transaction.” 
In the last clause of that preceding section the 
Legislature is not “ specifying,” “ designating ” 
or “ enumerating ” contracts. The Legislature is 
specifying, designating and enumerating that 
which constitutes bucketing or bucket-shopping. 
Opposing counsel is back to the same funda¬ 
mental difficulty, that nowhere in the act is 
bucketing prohibited or made criminal. There 
is one affirmative provision in the act about 
bucketing and that is in the last section which 
describes what shall be prima facie evidence 
thereof. If the act had said that to keep a 
bucket-shop was bucketing, then one missing link 
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would be supplied, but Congress from beginning 
to end, almost affirmatively, as it were, fails to 
make bucketing criminal in terms and fails to 
state in its definitions that something which is 
made criminal, as, for instance, keeping a bucket- 
shop, shall be regarded as the equivalent of 
bucketing. 

In the third place, to overlook all that we have 
said would not meet the arguments heretofore 
made by us upon the point that the statute un¬ 
dertakes to punish a single thing done rather 
than a business, and to punish those who, in the 
nature of things, might have had nothing to do 
with the thing done, or those who might have 
had the most innocent intentions. 

In the fourth place, and finally,—to say that 
the word “defined’’ means the word “enumerated,” 
and to say that the word “ contract ” covered 
as well those transactions which were included 
under the definition of bucketing, would only 
lead to the further note on our part that among 
the contracts enumerated in the preceding sec¬ 
tion was any agreement, trade or transaction, 
and that the statute could not be separated so as 
to be held in part constitutional and in part un¬ 
constitutional. 

We doubt whether this Court will ever ap¬ 
proach this branch of the topic as (with deference 
to the Court) we fail to see how our prior argu¬ 
ments are not necessarily conclusive. But we 
cannot pass by the statement of law in the op- 


v 






posing brief as to separability of statutes so that 
part may be considered constitutional and part 
unconstitutional. In the celebrated Employers 
Liability Cases , 207 U. S., 463, the present Chief 
Justice sums up the views of the Supreme Court 
upon this topic in the following paragraph 
(p. 501) : 

“ The principles of construction invoked are 
undoubted, but are inapplicable. Of course, 
if it can be lawfully done, our duty is to con¬ 
strue the statute so as to render it constitu¬ 
tional. But this does not imply, if the text of 
an act is unambiguous, that it may be rewritten 
to accomplish that purpose. Equally clear is 
it, generally speaking, that where a statute 
contains provisions which are constitutional 
and others which are not, effect may be given 
to the legal provisions by separating them 
from the illegal. But this applies only to a 
case where the provisions are separable and 
not dependent one upon the other, and does 
not support the contention that that which is 
indivisible may be divided. Moreover, even in 
a case where legal provisions may be severed 
from those which are illegal, in order to save, 
the rule applies only where it is plain that 
Congress would have enacted the legislation 
with the unconstitutional provisions elimi¬ 
nated. All these principles are so clearly 
settled as not to be open to controversy. They 
were all, after a full review of the authori¬ 
ties, restated and reapplied in a recent case. 
Illinois Central Railroad vs. McKendrcc, 203 
U. S. 514, and authorities there cited.” 

In Illinois Central Railroad vs. McKendree, 
203 U. S., 514, the Court adopts the words of 
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what was perhaps the original leading case, 
namely, U. S. vs. Reese , 92 U. S., 214 : 

“ ‘We are, therefore, directly called upon 
to decide whether a penal statute enacted by 
Congress, with its limited powers, which is 
in general language broad enough to cover 
wrongful acts without as well as within the 
constitutional jurisdiction, can be limited by 
judicial construction so as to make it operate 
only on that which Congress may rightfully 
prohibit and punish. For this purpose we 
must take these sections of the statute as they 
are. We are not able to reject a part which 
is unconstitutional and retain the remainder, 
because it is not possible to separate that 
which is unconstitutional, if there be any 
such, from that which is not. The proposed 
effect is not to be attained by striking out or 
disregarding words that are in the section, 
but by inserting those that are not now there. 
Each of the sections must stand as a whole, or 
fall altogether. The language is plain There 
is no room for construction, unless it be as to 
the effect of the Constitution. The question, 
then, to be determined is, whether we can 
introduce words of limitation into a penal 
statute so as to make it specific, when, as ex¬ 
pressed, it is general only.’ 

And the court declined to make such limi¬ 
tation.” 

In U. S. vs. JiiToy, 198 U. S., 253, the Court 
applying the same rule, said, at page 262: 

“ An exception of a class constitutionally 
exempted cannot be read into those general 
words merely for the purpose of saving what 
remains. That has been decided over and 
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over again (citing cases). It necessarily fol¬ 
lows that when such words are sustained they 
are sustained to their full extent.” 

In Baldwin vs. Franks , 120 U. S., 678, the 
Court in applying the same rule uses this lan¬ 
guage : 

“To give effect to this rule, however, the 
parts—that which is constitutional and that 
which is unconstitutional—must be capable of 
separation so that each may be read by itself. 

* * The limitation which is sought must 

be made, if at all, by construction, not by 
separation. This it has often been decided is 
not enough.” 

It was not to be expected that the Supreme 
Court would have, in the last year, overturned 
this rule which has been so emphatically and 
definitely settled, and there is nothing in the 
cases cited by our opponent in 211 U. S. and 
212 U. S., which lends color to any such view. 

In short, the statute is unconstitutional in that 
it punishes “ any agreement, trade or transac¬ 
tion,” and in that it punishes the keeper of the 
place where any agreement, trade or transaction 
is made. There is no way in which either 
alternative can be supported as constitutional 
through the doctrine of “ separation,” and it is 
therefore needless to inquire whether one would 
survive though the other might not. 

The Government asks this Court to rewrite 
that statute, and that is in reality the beginning 
and end of its argument. Such a thing the 
Courts have steadfastly refused to do. 
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A word in conclusion as to the titles in the 
statute. We do not comprehend what the Gov¬ 
ernment contends to be the title to this act, 
whether it is “ An Act to Amend an Act En¬ 
titled ‘ An Act to Establish a Code of Law for 
the District of Columbia’ Relative to Gambling, 

Bucket-shops and Bucketing,’’ or whether it is 
“ An Act to Prohibit Bucketing and Bucket-shop- 
ping and to Abolish Bucket-shops.’ Each and 
both of these titles are in themselves grotesque. 
But whatever they are, they remain titles merely, 
and not enactments, and cannot be read into the 
body of the act so as to take out the words that 
are there and replace them by other words. In 
this connection and in addition to the authorities 
already cited on the strict construction of penal 
statutes, we ask the attention of the Court to one 
or two particularly bearing on the office which 
the title of an act has to its construction. In 
Rider vs. U. S\ y 149 Fed. Rep., 164, 166, the 
Court said : 

“ It is conceded in the brief of counsel for 
the government that unless this casus omissus 
in the active power of the provisions of the 
act can be aided and eked out by reference to 
its title, there is nothing to designate who 
‘ such commissioner ’ is or how he derives his 
authority. Conceding that the American doc¬ 
trine is that the title may constitute a part of 
the legislative act, and that preambles may be 
referred to to discover the mind of the Legis¬ 
lature, where the statute is obscure or ambigu¬ 
ous, it is as correct law to-day as when uttered 
by Mr. Justice Field in Hadden v s. Collector , 5 
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Wall. (U. S.), 107; 18 L. Ed., 518, that the title 
‘ is still considered as only a formal part; it 
cannot be used to extend or to restrain any posi¬ 
tive provisions contained in the body of the 
act. It is only when the meaning of these is 
doubtful that resort may be had to the title, 
and even then it has little weight. It is sel¬ 
dom the subject of special consideration by 
the Legislature.’ 

“ There is no authority to support the broad 
proposition that the title may be so read into 
the body of the act as to supply the absence of 
a substantive declaration essential to the crea¬ 
tion of power and authority.” 

See also 

Cornell vs. Coyne , 192 U. S., 418, 
430 - 

Yazoo & Mississippi R. R . Co. vs. 
Thomas , 132 U. S., 174, 188. 

U S. vs. Oregon R. R. } 164 U. S., 
526, 541. 

Price vs. Forrest , 173 U. S., 410, 
427. 

Matter of Paul, 94 N. Y., 497. 

M 

To conclude this point by adopting the lan¬ 
guage of Justice Wright : 

1 ‘ The only construction of which the phrase¬ 
ology of these sections is susceptible would 
give them an operation so broad as to prohibit 
the purchase by citizens of anything movable 
that is bought or sold as well as the purchase 
of any securities whatever. * * * The 

sections penalize indiscriminately and gener¬ 
ally the making of contracts by citizens and 


\ 
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thus destroy that ‘ liberty ’ of citizens to make 
contracts which the constitution protects. 
* * * The Court must conclude that the 

phraseology of the sections which penalizes 
4 contracts,’ permits them no constitutional 
operation ; therefore, no contracts being pro¬ 
hibited by a valid legislative enactment, 
there can be no operation for that clause of 
869^ which defines a 4 bucket-shop ’ as any 
‘ place where any contract prohibited by 
this Act is made.’ Consequently it is no 
offense to be the Keeper of such place.” 


The indictment was demurrable in that it was ob¬ 
tained at the instance of the United States and not at 
instance of the District of Columbia. 

This point presents a question, the solution of 
which has seemed to us plain under the Code of 
the District. Justice Wright was evidently in¬ 
terested in the broader constitutional question, 
and did not think it worth while to take up the 
point at all. A brief argument from us is all that 
will be necessary to lay the matter before the 
Court. 

Section 932 of the Code provides : 

“ The attorney for the District of Columbia 
shall hereafter be known as the (City Solicitor) 
Corporation Counsel. 

Prosecutions for violations of all police or 
municipal ordinances or regulations and for 
violation of all penal statutes in the nature 
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of police or municipal regulations where the 
maximum punishment is a fine only or im¬ 
prisonment not exceeding one year shall be 
conducted in the name of the District of Co¬ 
lumbia and by the City Solicitor or his assist¬ 
ants. All other criminal prosecutions shall 
be conducted in the name of the United States 
and by the attorney (for) of the United States 
for the District of Columbia or his assistants.” 

The distinction as to the party plaintiff in 
criminal cases is emphasized in other sections of 
the Code. For instance, Sec. 935 says : 

“ In all criminal prosecutions the United 
States or the District of Columbia, as the case 
may be, shall have the same right of appeal, 
etc., etc.” 

Where prosecutions are conducted in the 
name of the District the fines collected go to the 
District and bail bonds run to the District. In 
the act creating the Juvenile Court, offenses 
against the United States and offenses against 
the District are clearly distinguished (see Section 
8). The proper operation of that statute is de- 
► pendent upon the observance of that distinction, 
for it was held by the Court of Appeals of the 
District in Moss vs. U. S. (29 App. D. C., 188, 
197) : 

“ * * * that for all offenses against the 
District of Columbia and against the United 
States, within the jurisdiction of the juvenile 
court, the prosecution should be on informa¬ 
tion by the corporation counsel and in the 
name of the District of Columbia or of the 
United States, as the case may be.” 
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The distinction is not merely as to who shall 
be counsel for the plaintiff, but as to who is the 
plaintiff. A prosecution in the name of the 
United States is a prosecution by the United 
States, and a prosecution in the name of the Dis¬ 
trict of Columbia is a prosecution by the District 
of Columbia. While the latter is a part of the 
former, it goes without saying that the two are 
not the same, and if in this instance the indict¬ 
ment has been found and this prosecution is 
being conducted by the wrong party plaintiff, 
the demurrer to the indictment must be sus¬ 
tained. 

The Act prevented any possible miscarriage 
of justice in this way, by providing that if the 
District Attorney had so wished, he could have, 
under Sec. 933 of the Code, obtained the de¬ 
cision of this Court in advance as to the proper 
party plaintiff. Such course was not taken ; 
and we now contend (as we did below) that the 
United States was not the proper party plaintiff, 
and that that defect is fundamental. 

The statute in question, were we to assume 
that it were constitutional, is obviously a “ penal 
statute.” This is a “ prosecution for its viola¬ 
tion. It is a statute in the nature of a “police 
regulation,” and the maximum punishment “ is a 
fine only or imprisonment not exceeding one 
year.” All of these propositions will not admit 
of dispute except possibly that it is a statute in 
the nature of a police regulation. Upon that 
latter question there would seem to be no room 
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for doubt under the following cases which we 
cite without further comment: 

Lansburgh vs. District of Columbia , 
ii App. Cas., D. C., 512. 

Moses vs. U. S. y 16 App. Cas., D, 
C., 428, 433 - 437 - 

Logaii vs. Postal , etc. } Co ., 157 Fed. 
Rep., 570-578. 

Lottery Case } 188 U. S., 321, 326. 

Lawton vs. Steele , 152 U. S., 133- 

x 37 - 

It would be trivial to contend that the words 
“ police regulation ” mean regulations appropriate 
to the policemen of the District, and we assume 
that no such contention will be made. Police 
regulation as meant in this Act is a matter con¬ 
nected with the police power. Regulations of 
public betting clearly come under the police 
power, and where the punishment does not ex¬ 
ceed the maximum stated in this section of the 
statute, then the violation of a statute relating to 
the police power should be prosecuted in the 
name of the District. 

The demurrer should be sustained upon that 
ground. 
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III. 

The jurisdiction of this Court to review the present 
case upon appeal should be considered. 

It has been repeatedly held that Appellate 
courts take notice of and inquire into their own 
jurisdiction whether the question is raised by 
counsel or not. 

Fore River Shipbuilding Co . vs. 
Flagg , 219 U. S., 175. 

Mansfield , etc ., Ry. Co. vs. Swan, 

111 U. S., 379. 

Present counsel are interested in the disposi¬ 
tion of this case upon the merits, and are not 
here earnestly combating the jurisdiction of this 
Court to entertain this appeal. At the same 
time, it is the duty of counsel, as well to the 
Court as to their own clients, to raise that 
point if the question be doubtful ; and tha* has- 
been done by the motion to dismiss, filed pnor 
to the filing of this brief and which can now x 
be assumed to be heard in connection with the 
main appeal. It may be that this Court of its 
own motion will prefer to dispose of this case 
upon the ground of absence of its own juris¬ 
diction, rather than to go into the questions 
heretofore discussed. 

There are certain propositions as to criminal 
appeals that are too well settled for further 
discussion. J 




The State has no right to sue out a writ of 
error upon a judgment in favor of the defendant 
in a criminal case except under and in accord¬ 
ance with express statutes. U. S. vs. Sdnges, 
144 U. S., 310, is the leading case to that effect. 
That doctrine has been approved by this Court 
in as late a case as U. S. vs. Evans , 30 App. D. 
C., 58, 60-61; and again in the review of the 
Evans case on certiorari, U. S. vs. Evans , 213 
U. S., 297. The jurisdiction of the present Court 
is asserted by the Government in this instance 
under Sec. 935 of the Code: 

“ Se c. 935- Appeals by United States and 
District of Columbia.— In all criminal prose¬ 
cutions the United States or the District of 
Columbia, as the case may be, shall have the 
same right of appeal that is given to the de¬ 
fendant, including the right to a bill of excep¬ 
tions ; Provided , That if on such appeal it shall 
be found that there was error in the rulings 
of the Court during the trial, a verdict in favor 
of the defendant shall not be set aside.” 

The first question which this Court will con¬ 
sider is whether the phrase “ right of appeal ” is 
enough to confer definite appellate jurisdiction. 

Section 5 of the Judiciary Act creating the 
Circuit Court of Appeals provided for appeals 
and writs of error in general terms, and yet it 
was held in the Sanges case that, in view of the 
methods in vogue as to criminal jurisprudence in 
this country, that statute was not sufficient to 
give appellate jurisdiction to the courts at the in- 
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stance of the United States. We submit that the 
present statute, speaking of a “ right of appeal,” 
would fall within the same condemnation that 
Section 5 of the Judiciary Act did in the Sanges 
case. 

It is certainly an odd thing that this Court of 
Appeals, as distinct from any other Circuit Court 
of Appeals throughout the country, should have 
an appellate jurisdiction of this nature. 

In the recent Act of 1907 permitting writs of 
error in certain instances to be sued out by the 
United States direct to the Supreme Court, the 
Supreme Court has followed the principles laid 
down in the Sanges case and has, in reviewing 
such writs of error, confined itself to the precise 
questions decided below. 

In short, the courts have insisted throughout 
upon most explicit statements from the legislature, 
admitting of no contrariety of opinion, before they 
would exercise any appellate jurisdiction in 
criminal cases where the appeal or writ of error 
was sued out at the instance of the Government. 
An “ appeal as distinct from a “ writ of error ” 
is certainly a thing unknown in any other Federal 
Court as a method of review in a criminal case, 
even at the instance of the defendant. 

The thought comes naturally to mind from 
such cases as District of Columbia vs. Burns , 
32 App. D. C., 203, and District of Columbia 
vs. Hauf \ 33 App. D. C., 197, that really the only 
appellate jurisdiction of any nature that this 
Court has in criminal cases and which can 











be invoked by the Government, is in the 
instance of a writ of error sued out from the 
police court, and that that jurisdiction de¬ 
pends not upon Section 935 of the Code, 
but upon Section 227. At any rate, we believe 
we are correct in saying that up to the present 
date this Court has never entertained an appeal 
at the instance of the Government in a criminal 
case where this point has been raised and 
where the action below was in the Supreme 
Court. The only apparent exception, found by 
us, was in the instance of the Evans case in 28 
App. D. C., 264, and in that case upon the last 
Evans appeal, this Court was careful to say that 
its jurisdiction had not been the subject of dis¬ 
cussion or consideration (see 30 App. D. C., 58). 

Suppose the decision of Justice Wright had 
been the other way, the demurrer would have 
been overruled and the defendants directed to 
plead. From that decision surely no appeal 
would have lain to this Court unless the special 
appeal provided for in the last sentence of Sec. 

2 26 of the Code. 

We have here a case where these defendant- 
appellees have been discharged by the Court 
below and directed to go without day. We beg 
respectfully, but seriously, to question whether 
this Court has any appellate jurisdiction, exer¬ 
cisable whether on writ of error or appeal, to re¬ 
view any such judgment at the instance of the 
Government. 
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To pursue this subject a little further, we will 
assume for purposes of the discussion that such 
an appeal as the present instance is sanctioned 
by the language of Sec. 935. The interesting 
question then arises as to whether that section is 
constitutional. In U. S. vs. Evans , it has now 
been held both by this Court in 30 App. D. C., 
58, and by the U. S. Supreme Court in 213 U. 
S., 297, that the section does not warrant an 
appeal by the Government after an acquittal. In 
other words, the courts have now expunged 
from the section all that part of it reading as fol¬ 
lows : 

“ Including the right to a bill of exceptions 
provided that if on such appeal it shall be 
found that there was error in the rulings of 
the Court during the trial, a verdict in favor 
of the defendant shall not be set aside.” 

As the statute now stands, the above part hav¬ 
ing been lopped off by decision of the Court, it 
reads as follows : 

“ In all criminal prosecutions the United 
States or the District of Columbia, as the case 
may be, shall have the same right of appeal 
that is given to the defendant.” 

It seems to us that obviously the statute as it 
now remains is unconstitutional, and that the 
vice of the statute which was condemned in the 
Evans case is a vice which affects the statute as 
a whole. Obviously the defendant cannot be 
put twice in jeopardy, and that is what that 
statute on the face of it plainly attempts to do. 




The only question in this instance to be con¬ 
sidered with any seriousness, is whether the 
statute, as now mutilated by the decision of the 
Court, should be the subject of “judicial legisla¬ 
tion ” in such a way as to “ separate ” the consti¬ 
tutional parts from the unconstitutional parts. In 
short, should this Court re-write this statute and 
make it into the same sort of a statute that the 
Supreme Court criminal appeal statute of Con¬ 
gress of the year 1907 is? We submit that it 
should not. The same authorities are applicable 
in this connection that we quoted in the first Point 
of this brief. 

The defendants in this case have been dis¬ 
charged without day and that we submit is and 
ought to be an end to their prosecution. 


IV. 

If the Court entertains these appeals at all the judg¬ 
ment below should be affirmed, and if the Court does 
not entertain them the appeals should be dismissed. 

A. S. Worthington, 

Henry S. Priest, 

Howard Taylor, 

Charles L. Frailey, 

John G. Jackson, 

Of Counsel for Defendants. 
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In the Court ol Appeals of the District of Columbia. 


No. 2314 . 

The United States, Appellant, 

vs. 

Louis Cella et al. 


a Supreme Court of the District of Columbia. 

No. 27051 . Criminal. 

United States 
vs. 

Edward Altemas, Louis Cella, Angelo Cella, Samuel W. 
Adler, C. A. lillis, William Fox, Robert Hall, Samuel Raymond, 
Oscar J. Rappel, E. M. Browning, Henry C. Stumf, Henry R. 
Duryee, and Charles R. Alley. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court May 23 , 1910 . J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1910 . 

District of Columbia, ss: 

The grand jurors for the United States of America, impaneled 
and sworn in the Supreme Court of the District of Columbia at the 
April Term thereof in the year nineteen hundred and ten, and in¬ 
quiring for that District, upon their oath present, that Edward Al- 
temas, Louis Cella, Angelo Cella, Samuel W. Adler, C. A. Tillis, 
known as Cat Tillis, William Fox, Robert Hall, Samuel Raymond’ 
Oscar J. Rappel, E. M. Browning, whose Christian name is to the 
1—2314a 
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grand jurors unknown, Henry C. Stumf, known as Henry C. Stump 
lienr) K. Duryee and Charles Alley, eaeh late of said District of 
Columbia, hereinafter called defendants, on the thirteenth day of 
January in the year of our Lord nineteen hundred and ten, and on 
divers other days between that day and the day of the finding and 
presentation ot this indictment, at and within said District of Co¬ 
lumbia, unlawfully have been the owners. Keepers, managers, 
operators and promoters, and have assisted in keeping, managing 
operating and promoting a certain bucket-shop in said District! 
that is to sav, a bucket-shop in a room and place known as No. 1420 
Aiew i ork Avenue, Northwest, in said District, where certain con- 
\ r ™ { * P r °hibited bv the Act of Congress approved March 1 
2 1909 - and entitled “An Act to Amend an Act entitled ‘An 

Act to establish a Code of Law for the District of Columbia ’ 
relative to gambling, bucket-shops, and bucketing,” have, since the 
day first aforesaid, been made by said defendants with divers other 
persons, among others W. A. Kenyon. N. Ring, S. L. Duryee, E. 
Michelson. IT L Best \\. B forgiven, C. L. Crymes, E. L. Burton, 
R. Gibbons I . J. Galligan, .1. S. Addison, J. A. D. Garber, S. E. 
Tatem. J Chester. C. S. Ely, R. J. Whittleson, W. D. McKenzie, and 
Charles Jenkins to wit, contracts respecting the purchase and sale, 
upon margins, of divers securities, to wit. securities of the following 
corporations, among others: * 

l nion Pacific Kailroad Company, 

Missouri Pacific Kailroad Company, 

Southern Pacific Company, 

Chicago, Milwaukee and Saint Paul Railway Company, 

Northern Pacific Railway Company, 

New York Central and Hudson River Railroad Company 
Leading Company, J * 

American Smelting and Refining Company 
Anaconda Copper Mining Company, 

Atchison, Topeka and Santa Fe Railway Company, 

1 he Rock Island Company, 

Interborough-Metropolitan Company, 

Amalgamated Copper Company, 

I eople s Gas Light and Coke Company. 

I tah Copper Company, 

Corn Products Refining Company, 

Consolidated Gas Company. 

American Can Company, 

The American Cotton Oil Company. 

American Ice Securities Company, 

The American Shipbuilding Company, 

American Sugar Refining Company. 

The American Tobacco Company, * 

Atlantic Coast Line Railroad Company, 

Baltimore & Ohio Railroad Company. 

Brooklyn Rapid Transit Company, 

The Chesapeake Ohio Railway Company. 
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Chicago and Northwestern Railway Company, 
hire Railroad Company, 

General Electric Company, 

Illinois Central Railroad Company, 

International Harvester Company, 

Lehigh Valley Railroad Company, 

Missouri, Kansas and Texas Railway Company 
3 National Biscuit Company, P y ’ 

National Lead Company, 

New York New Haven and Hartford Railroad Company 
Norfolk and AY estern Railway Company, 

Northern Securities Company, 

Pennsylvania Railroad Company, 

Philadelphia Rapid Transit Company, 

The Seaboard Company, 

Southern Pacific Company, 

United Copper Company, 

United States Rubber Company, 

I nited States Steel Corporation. 

YY abash Railroad Company: 

ih T ] ?>''t™ets said defe , n,,imts intended that said contracts 

SJ '■ os f d ’ i,,,d , seltIed ^cording to and upon the 

basis of the public market quotations of prices made upon the ex- 

change upon which said securities since the dav first aforesaid have 
been dealt in. to wit, the New York Stock Exchange, and without 
a bona-fide purchase or sale of the same, as the case might be • con¬ 
tracts respecting such purchase and sale, upon margins, of such .se¬ 
curities, wherein said defendants intended that said contracts should 
ie deemed terminated, closed, and settled when such public market 
quotations of prices for the securities named in said contracts should 
reach a certain figure without a bona-fide purchase or sale of the 
same, as the case might be; and contracts respecting the purchase 
and sale, upon margins, of such securities wherein said defendants 
did not intend the actual and bona-fide receipt or delivery of such 
securities, as the case might, be. but did intend a settlement of said 
contracts, based upon the differences in such public market quota¬ 
tions of prices at which said securities were asserted bv said defend¬ 
ants to be bought and sold; against the peace and dignitv of the 
United States, and contrary to the form of the statute of the 
4 same in such case made and provided. 

CLARENCE R. WILSON. 

fruited StnfpR Attorney 
A. BRUCE BIELASKT. 

Spectol Afunetont to the A ttomeif Genernl. 

Endorsed: No. 27.051 Crim. United States vs. Edward Altemus. 
Loins Oelln. Angelo Oelln. Samuel YY r . Adler, C. A. Tillis. YVilliam 
Fox. Robert Hall, Samuel Ravmond. Oscar J. Rappel, E. M Brown¬ 
ing, Henrv 0 . Stumf. Henry R. Durvee and Charles R Alley In 
dictment on Section 869 . IX C. Code, as amended bv Act approved 
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March 1 , 1909 . Witnesses: Dorsey 0 . Adams, John Henry Castens, 
Joseph D. Smith, Frank G. Walton, Albert J. Spain, George G. 
Scarborough, Robert F. Wright, Clifford L. Grant, Henry F. Taff, 
Charles Jenkins, Charles F. Strahley, Clement M. Delaney, 
5 Thomas J. Hayes, Ransom H. Thomas, Chauncey H. Burt. 
A true Bill, John Mitchell, Jr., Foreman. 


Demurrer of Defendant Louis Celia. 

Filed January 6, 1911 . 

* * * * * * * 

Comes now the defendant Louis Celia, and says that the indict¬ 
ment in the above entitled cause is bad in substance. 

WILLIAM K. QUINTER, 

Attorney for Louis Celia. 

♦ * * * * * ♦ 

The points to be argued in support of the foregoing demurrer are: 

1 . That said indictment does not sufficientlv inform this defend- 
ant of the charge that he is to meet. 

2 . The offense charged in said indictment is a violation of Section 
«S<>9 of the Code of laws for the District of Columbia as amended by 
Act of Congress approved March 1 , 1909 , which said alleged offense 
is a violation of a penal statute in the nature of a police regulation the 
punishment for which does not exceed one year’s imprisonment and 

under Section 932 of the said Code the prosecution for such 
9 violation should have been brought by information in the 
name of the District of Columbia. 

WILLIAM K. QUINTER, 

Att’y for Louis Celia. 


Demurrer of Defendant Angelo Celia. 

Filed Januarv 0. 1911 . 

******* 

Comes now the defendant Angelo Celia and says that the indict¬ 
ment in the above entitled cause is bad in substance. 

CHARLES L. FRAILEY, 

A ttomey for A ngelo Celia. 

******* 

The points to be argued in support of the foregoing demurrer are: 

1 . The said indictment does not sufficiently inform this defendant 
of die charge that he is to meet. 

2 . The offense charged in said indictment is a violation of Section 
St>9 of the Code of Laws for the District of Columbia as amended by 
Act of Congress approved March 1 . 1909 , which said alleged offense 
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1 violation of a penal statute in the nature of a police regulation 
the punishment for which does not exceed one year’s imprisonment 
. 01 1 under Section 932 of the said Code the prosecution for such vio¬ 
lation should have been brought by information in the name 
< of the District of Columbia. 

CHARLES L. FRAILEY, 

Attorney for Angelo Cello. 

Demurrer of Defendant Samuel W. Adler. 

Filed January 6, 1911. 

******* 

Comes now the defendant Samuel W. Adler and savs that the in- 
uictment in the above entitled cause is bad in substance. 

A. S. WORTHINGTON, 
Attorney for Samuel W. Adler. 

******* 

I he points to be argued in support of the foregoing demurrer are: 

, i J “ e said indictment does not sufficiently inform this defendant 
of the charge that he is to meet. 

«*• TJ‘ e °% e ™ e ^arged in said indictment is a violation of Section 
77 °l p e Code of ^aws for the District of Columbia as amended by 
Ac of Congress approved March 1, 1909, which said alleged offense 
is i \ lolation of a penal statute in the nature of a police regulation 

*7 *l ,en ! ^ or w lnch does not exceed one year’s imprisonment 
and under Section 932 of the said Code the prosecution for such vio- 

s Tz kSmSc bvin '" n ” ,ion,n — 

A. S. WORTHINGTON. 
Attorney for Samuel W. Adler. 

Demurrer of Defendant Henry R. Duryee. 

Filed January 7, 1911. 


Comes now the defendant Henry R. Duryee and says that the in¬ 
dictment in the above entitled cause is bad in substance: 

GITTINGS & CHAMBERLIN. 

The points to be argued in support of the foregoing demurrer are- 

The said indictment does not sufficiently inform this defendant 
of the charge that he is to meet. ueienaant 

o7J!n °pT° ? h I arRed . in .indictment is a violation of Section 
f ° f f d* e C,, de of Laws for the District of Columbia as amended by 
i U "(Co , ig re ss f approved March 1, 1909, which said alleged offend 
is .. violation of a penal statute in the nature of a police regulation 
the punishment for which does not exceed one year’s imprisonment 
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and under Section 932 of the said Code the prosecution for such vio¬ 
lation should have been brought by information in the name of the 
District of Columbia. 

GITTINGS <Sc CHAMBERLIN. 

9 Demu/rrer of Charles Alley. 

Filed January 7, 1911. 

******* 

Comes now the defendant Charles Alley and says that the indict¬ 
ment in the above entitled cause is bad in substance. 

GITTINGS CHAMBERLIN. 

1 he points to be argued in support of the foregoing demurrer are: 
L The said indictment does not sufficiently inform this defendant 
of ihe charge that he is to meet. 

2. The offense charged in said indictment is a violation of Section 
Hbb of the Code of Laws for the District of Columbia as amended bv 
Act of Congress approved March 1, 1909, which said alleged offense 
is a violation of a penal statute in the nature of a police regulation 
the punishment for which does not exceed one year’s imprisonment 
and under Section 932 of the said Code the prosecution for such vio¬ 
lation should have been brought by information in the name of the 
District of Columbia. 


19 Demurrer of Oscar J. Rappel et al. 

Filed Januarv 9. 1911. 

******* 

Come now the defendants, Oscar J. Rappel, William J. Fox, 
Robert <i. Ilall, Samuel Raymond and E. M. Brownlee (indicted 
as E. M. Browning), and sav that the indictment in the above en¬ 
titled cause is bad in substance. 

JOHN E. LASKEY, 
Attorney for Said Defendants , Rappel , 

Fox, Hall . Raymond, and Brownlee. 

I he points to be argued in supj>ort of the foregoing demurrer are: 

1 The said indictment does not sufficiently inform this defendant 
of the charge that he is to meet. 

2. The offense charged in said indictment is a violation of Section 
<St>9 of the Code of Laws tor the District of Columbia as amended bv 
Act of Congress approved March 1. 1909, which said alleged offense 
is a \iolation of a penal statute in the nature of a police regulation 
the punishment for which does not exceed one year’s imprisonment 
and under Section 932 of the said Code the prosecution for such vio¬ 
lation should have been brought by information in the name of the 
District of Columbia. 
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Opinion of Court. 

Filed March 30, 1911. 

* ****** 

. **!. e “{dictment charges the defendants with having been the keep- 
ci^ of a bucket shop, which the prosecution claims is made a crime 

Ccdimibia 118 ail( * °* ^ ie Code of Laws for the District of 

Hie demurrants urge that the only construction of which the 

0 he f SecU r'! S - is ,: usce l ,tlble woul <l give them an oper- 
; lUo, 7 T b , °' J to p rolnblt the purchase by citizens of anything 
movable that is bought or sold, as well as the purchase of any J- 

curities whatever; that therefore (as they say) the sections uenalize 
indiscriminately and generally the making of contracts by citizens 

su^sssjsssr - i »"‘ “ —'«•» 

to aboiish ^bucket Xps.^“ d bucket sho PP>"« “«• 

< i;i llC blll "" ln . s w ? r<L ? ®"<1 1 » 11 rases used in this act shall unless a 

‘ Iowhig'meanings^ “ ' by tbe context - hav « < he *>1- 

1 erson shall mean an individual, partnership, corporation or 
association, whether acting in his or their own right or as the officer 

‘ Xntrs 7 o nl |’ ‘,? r, ' csl,0 " dent ’ or representative of another, 
i im Y‘igreement, trade or transaction, 

cumties shall mean all evidences of debt or property and 

1 •> < , 1 ,| 7°,' IS f ° r 16 P! ,r< :* ,n - ee and sale thereof, shares in aiiv cor- 

j Miration or association, lionds, coupons, scrip, rights choses 

in action, and other evidences of debt or propertv Xl 
o|.lions for the purchase or sale thereof. property ami 

^Commodities” shall mean anything movable that is bought and 
‘‘oStrH"" or 

‘‘Bucketing” or “bucket shoppfng” shall mean: (a) The makimr 

of oi offering to make any contract respecting the purchase or 

■ gfwatt is'r'ik 

1 ... ..met than t*. ar may be, temina^ebS m «?wi 

; ■eetiritiea er enmmMiliea am .lealt in anTyfthom'T Mma h |O h 
• chase or sale of the same; or (b) the maldn^of7- V - fide P'J r - 
'any ten tract. 
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4 upon margin, of any securities or commodities, wherein both 

* parties intend, or such keeper intends, that such contract shall be, 

* or may be, deemed terminated, closed, or settled when such public 
‘ market quotations of prices for the securities or commodities named 
‘ in such contract shall reach a certain figure without a bona fide 
4 purchase or sale of the same; or (r) the making of or offering to 
4 make any contract respecting the purchase or sale, either upon 
4 credit or upon margin, of any securities or commodities wherein 

* both parties do not intend or such keeper does not intend, the actual 

* or bona fide receipt or delivery of such securities or commodities, 
4 but do intend, or such keeper does intend, a settlement of such con- 

* tract based upon the differences in such public market quotations 

* of prices at which said securities or commodities are or are asserted 

* to be Ixmght and sold. 

“Sec. Any person who makes or offers to make any contract 

; defined in the preceding section, or who is the keeper of any bucket 
‘ shop, shall, upon conviction thereof, be punished by a fine not 

* exceeding one thousand dollars or by imprisonment for not more 

* than one year. Any person who shall be convicted of a second of- 
‘ fense shall be punished by imprisonment for not more than five 
‘ years. The continuing of the keeping of a bucket shop by any 
; person after the first conviction therefor shall be deemed a second 

* offense under this Act. If a domestic corporation shall 1 >e con- 

* victed of a second offense, the supreme court of the District 
D> * of Columbia shall have jurisdiction upon an information in 

* equity in the name of United States district attorney for the 

* District of Columbia, on the relation of the Commissioners of the 
District of Columbia, to dissolve the corporation; and if a foreign 

* corporation shall l>e convicted of a second offense, the supreme court 
‘ of the District of Columbia shall have jurisdiction, in the same 
1 manner to restrain the corporation from doing business in the Dis- 

* trict of Columbia.” 

Before examining the meaning of the laxly of the sections it is 
well to reach a conclusion as to what, if any, effect the phraseology 
of the heading can exert in determining it. The particular heading 
undoubtedly indicates a purpose which Congress declares itself about 
to execute: but, a declaration of purpose is not its execution. If the 
phraseology employed for the execution of the declared purpose is 
ambiguous, the heading or declaration may very appropriately ho 
consulted in determining which of two possible meanings occupied 
the legislative mind: if one meaning is in harmony with the purpose 
declared in the heading, and the other meaning in discord, the pur¬ 
pose expressed in the heading makes the way clear; but the purpose 
to legislate is to he executed by the legislature; and if the purpose is 
not yet carried to effect in the body of the Act. the unexecuted decla¬ 
ration of purpose in the heading does not supply it. There will not 
l>e found in the sections any ambiguity in the terms employed be¬ 
tween which the purpose as expressed in the heading will indicate a 
choice: as was already suggested the phraseology of the heading 
cannot he adopted by Courts to supply to the body of a statute terms 
which it does not contain. 
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Tlie doings which are penalized are only those referred to 
14 in the first few lines of Section 8696 in the following language, 

‘‘Any person who makes or otters to make any contract 

* defined in the preceding section, or who is the keeper of any bucket 

* shop, shall, upon conviction thereof, be punished by a fine not ex- 

* feeding one thousand dollars or by imprisonment for not more 

* than one year. * * *” 

Two classes of persons and only two classes are penalized. 

First, those who make any contract defined in the preceding sec¬ 
tion. 

Second, Those who are the keepers of any bucket shop. 

It is to be observed that ’‘bucketing" or “bucket shopping” al¬ 
though defined by the preceding section is not penalized. 

Considering the application of the sections to those of the first 
class of persons, that is to say, those who “make any contract defined 
in the preceding section" the section must be examined to ascertain 
what contracts are “defined” therein. 

The preceding section defines “contract" thus, “Contract” shall 
mean any agreement, trade or transaction.” 

Nowhere else in the section is the word contract defined. If it is 
to be given the meaning which the section requires it to have, the 
word embraces every kind of an agreement, trade or transaction that 
the ingenuity ol man can devise, or his temporal needs require. The 
absence from Sec. n of all other definition of contract is not for estab¬ 
lishment by argument about it; read the section; no other 
!•> definition is there; all other definitions are absent. 

If this law is broad enough to penalize the making of all 
kinds of contracts, to prohibit all kinds of agreements, trades or 
transactions its invalidity is established; the court is driven to the 
conclusion that if the meaning of language is any longer to be con¬ 
sidered an element in the construction of statutes, that the phrase¬ 
ology incorporated in these sections penalizes generally and indis¬ 
criminately the making of “contracts” and that the act is therefore 
void. 

Although the court is quite definitely of this opinion, yet it may he 
profitable to follow to its result the sole theory advanced by the prose¬ 
cution, in its effort to accomplish for the sections an operation other 
than that above indicated; the claim is this;—taking the statute “by 
its four corners” as counsel say, and including the heading it may 
l>e made to appear that Congress intended to penalize only those 
contracts which are referred to in the sub-headings "a,” “by and “c,” 
found in the definition of “bucketing*’ or “bucket shopping” as given 
in section 869c; thus counsel contend that the onlv contracts in¬ 
tended to be penalized by section 8696 are those described in the 
definition of “bucketing. ’ While there are several answers to the 
suggestion, yet. it is proposed now. only to follow that suggestion to 
its necessary result. 

Let it then be assumed that the sections do not penalize generally 
the making of contracts, but penalize only such contracts as are in 


2—2314a 
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VHuitioii of’•bucketing.” Sub division "a," sub division 
Vd sub division “<•/ oi the definition of bucketing each 
„*t-i*s to a different class of contracts, and yet in each one of 
-° ,e >Dh divisions the intention of the keeper determines the 

lawful lies- ot the contract, independent of what may or may not 
have been the bona tides of the other partv to the agreement Sub 

division "o i> illustrative of the three; it provides that bucketing 
shall mean, b 

llie making ol or oliering to make any contract respecting the 

* purchase or sale, either upon credit or upon margin, of any se¬ 
curities or commodities wherein both parties thereto intend, or such 

* keeper intends that such contract shall be, or may be, terminated 
closed, or settled according to or upon the basis of the public market 

* quotations of prices, * * * etc.** 

In other words, no mutter liow innocent may be the customer of 
any (leMre to speculate in margins, no matter how far from his mind 
a willingness to deal in margins, no matter indeed how much he mav 
oppose that practice, no matter how fixed his determination to btt'v 
outright ami secure a delivery of commodities or securities in -mod 
faith, yet, if the keeper secretly and silently and unknown to him 
intends that the transaction shall eventually be metamorphosed into 
one of margins, the other and innocent party is necessarily penalized 
1 lus is the result ot the construction advanced by the prosecution 
t IS as ltd ol evil as the other: because the validity of contracts gen- 
eiu \ made by the citizen for the purchase of commodities or se- 
cnrities is made to depend not upon their bona fides and le«alitv‘-is 
tested by Ins own status and purpose, but. upon (he secret,'hidden 
and undisciosed intent of the person with whom he deals 
1 . 11,0 p. M ; rl rouclmle that the phraseologv of the sec- 

lions which penalizes “contracts’- permits thenVno constitu- 

iioual operation: therefore. .. being prohibited l,v a valid 

b;g,slat,ye enactment there can be no operation for that clause o 
Mi.iu which «lehues bucket shop • as any "place where any contract 
piolnbiled by this Act is made, consequently it is no offense to be 
llie keeper ol such place. e 

The demurrer is sustained. 

W. 

The demurrer in 27.050 is sustained. Secs. fMa and 8696 

ueating .flense, there can be no such crime as conspiring to vio- 

late their provisions. 1 h 

W. 

Supreme Court of the District of Columbia. 

. . Thursday, March 30, 1911. 

1 he Court resume- its session pmsuant to adjournment, Mr Justice 
\\ right, presiding. 


tome again as well the Attorney of the United States as the de- 
len.lants above named hv their respective counsel of record- and 

• 1* 'V. . !>r tlie Court that the .lenmrrers, fiied hv 

llie said delendanis lo the indictment herein and heretofore argued 
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and submitted to the Court, he and they hereby are sustained; where¬ 
upon it is considered further by the Court that the said indictment as 
to the said defendants be and the same hereby is quashed 

18 and for nothing held and that the said defendants go thereof 
without dav. 

4/ 

Note of Appeal. 

Filed April 10, 1911. 

******* 

Now comes the United States, by Clarence R. Wilson, United 
States Attorney in and for the District of Columbia, and notes an 
appeal to the Court of Appeals of the District of Columbia from the 
judgment of this Court entered on the thirtieth day of March, A. D. 
1911. sustaining the demurrers filed by the defendants Louis Celia, 
Angelo Celia. Samuel Adler. W illiam Fox, Robert TTall, Samuel 
Raymond, Oscar .T. Rappel. E. M. Browning. Henrv R. Durvee, and 
Charles R. Aliev. 

CLARENCE R. WILSON. 

Attorney of the United States in and for 

the District of Columbia . 

19 Pr recipe. 

Filed April 19. 1911. 

******* 

The Clerk will please issue citation on appeal to the defendants 
Louis Celia. Angelo Celia. Samuel Adler, William Fox. Robert Hall. 
Samuel Raymond. Oscar .T. Rappel. E. M. Browning. TTenrv R 
Durvee. and Charles R. Alley, in the above entitled cause. 

CLARENCE R. WILSON, 

Attorney of the United States in and for 

the District of Columbia. 

20 In the Supreme Court of the Distriet of Columbia. 

No. 27051. Criminal. 

United States 

vs. 

Louis Cella et al. 

The President of the United States to Louis Cella. Angelo Cella. 
Samuel Adler. William Fox. Robert Hall. Samuel Raymond. 
Oscar J. Rappel, E. M. Browning. Henry R. Durvee. and Charles 
R. Alley, Greeting: 

You are hereby eited and admonished to be and appear at a 
Court of Appeals of the Distriet of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal entered in the Supreme Court of the District 
of Columbia, on the 19th day of April. 1911. wherein The United 
States, are Appellants, and you are Appellees, to show cause, if any 
there he. why the Judgment rendered against the said Appellants, 
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should not ho corrected, and why speedy justice should not be done to 
the parties in that behalf. 

W itness the Honorable Harry M. 01 aba ugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 10th day of April 
in the year of our Lord one thousand nine hundred and eleven. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Service of the above Citation accepted this 21st day of April. 1011. 

A. S. WORTHINGTON. 

Attorney for Appellee* Louis Cello . 

Angelo Cello . <(• Samuel Adler. 
GTTTTNGS & OTTAMBERLTN. 

Attorney* for Appellees Henri/ R. 

Dnryee and Charles ft Alley. 
JOHN E. LASKEY. 

Attorney for Appellees Wm. Vox. Robert 
Hall. Samvel Raymond. Osear .1. Rappel, 
and E. M. Browning. 


[Endorsed:] 1. No. 27051. Grim. United States 

et al. Citation. Issued April 10". 1911.- 

Attorney for Appellants. 


vs. Louis Celia 
U. S. Att’v. 

i 7 


21 Direction* to Clerk for Preparation of Transcript of Record. 

Filed April 22. 1911. 

******* 

Hie Clerk will please make tip the record to the Court of Appeals 
iu the above entitled cause, and include therein: 

1. The indictment. 

2. The demurrers. 

♦L The opinion of Mr. Justice W right sustaining the demurrers. 
4. The judgment of the Court. 

•">. This direction. 

CLARENCE R. WTLSON, 

Attorney of the United States in and for 

the District of Columbia. 

Service of above designation acknowledged this ^Ist dav of \nril 
A. D. 1911. • P ’ 

A. S. WORTHINGTON, 

Attorney for Defendants Louis Celia. Angelo 

Celia , and Samuel Adler 
JOHN E. LASKEY, 

Attorney for Defendants 11 illiam Vox, Robert 
Hall. Samuel Raymond. Oscar ./. Rappel 
and E. M. Brouninq. 

GTTTTNGS & CHAMBERLIN, 

Attorneys for Defendants Henry R. Duryee 

and Charles R, Alley , 
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*2*2 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
*21. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in Criminal Cause No. 27051, entitled 
United States vs. Edward Altemas. et als., as the same remains upon 
the files and of record in said Cause. 

Tn testimony whereof. T hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th day of June. 1911. 

[Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2314. The United States, appellant., vs. Louis Celia et al. Court 
of Appeals, District of Columbia. Filed Jun- 6, 1911. Henry W. 
Hodges, clerk. 
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IN THE 


Court of Bppeale, 

District of Columbia. 


United States of America, 

Appellant , 

against 

Edward Altemus et al ., 

Appellees , 

Louis Cella, Samuel W. Adler 
and Angelo Cella, Impleaded. 


October Term, 
1911. 

Nos. 2313 and 
2314. 


Memorandum for Appellees regarding reply brief 
submitted on behalf of United States. 


W hen considering the argument of counsel for 
the Government under this point (p. 4) of the 
reply brief, we respectfully invite attention to the 
fact that Section 932 of the Code in terms relates 
not only to police or municipal ordinances or 
regulations, but also to the violation of all penal 
statutes in the nature of police or municipal regu¬ 
lations. 



The word “ police ” must refer, either to the 
police power, or to the policemen of the District, 
and it would seem to us trivial to contend that 
the latter should be the true meaning. 

A law might be a penal statute in the nature 
of a police regulation and still be the subject of 
prosecution by the United States, provided the 
maximum punishment exceeded a year. In 
other words, the length of the term of punish¬ 
ment is the real factor in determining which is 
the correct prosecuting party. 

III. 

I he cases cited by the Government under this 
point (p. 9) of the brief, are no longer precedents 
tor this Court in view of the later decisions in 
the Evans case. By that decision, as shown in our 
main brief, the Courts lopped oft the proviso of 
Section 935, and in so doing, lopped off the tail to 
the kite that was originally supposed to steady 
the whole Statute and make it constitutional. As 
said in the oral argument, consideration must now 
be given to the Statute without the proviso. The 
Statute now says that both parties shall have the 
same right of appeal. That clearly covers 
an instance of double jeopardy. Therefore the 
language of the Statute is now, if we may para¬ 
phrase the language of the Supreme Court in the 
Reese case, broad enough to confer jurisdiction in 
instances where it would be unconstitutional for 
this Court to assume jurisdiction, and the Court 
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will not, under those circumstances, limit this 
language by judicial construction, “ so as to make 
it operate only on that ” jurisdiction which Con¬ 
gress might constitutionally have invested this 
Court with. The cases cited at pages 21, 22 and 
23 of our main brief would seem conclusive here. 

IV. 

As to this point (p. 11) : What we admit is 
that under the prior decisions of this Court cited 
at page 14 of the brief in reply, the conspiracy 
indictment would have been one of a conspiracy 
to commit an offense against the United States, 
provided that a substantive indictment for the 
commission of that offense should, under the 
Statute, have been found at the instance of the 
United States. We assert that in this instance 
the indictment for keeping a bucket-shop should 
have been at the instance of the District of 
Columbia, and that for that reason, in addition to 
the fact that the crime is, by the statute, a mere 
local one, the offense is not one against the 
United States. 

V. 

At page 15 of the brief in reply, counsel says 
of Section 5440 of the Revised Statutes : 

“ Congress might have limited Section 5440 
to offenses of a certain grade, or excluded vio¬ 
lations of any criminal statute enacted solely 




for the District of Columbia, or confined that 
section to such offenses within that District as 
were punishable by indictment in the name of 
the United States. But it has not done so. 
On the contrary, Congress has made it a crime 
to conspire to commit any offense against the 
United States; that is, against any law of the 
United States. It has not left it to the Courts 
to say that violations of certain Federal crim¬ 
inal laws are sufficiently serious to violate Sec¬ 
tion 5440 and that others are not.” (The italics 
are from the brief itself.) 

To paraphrase this forcible language from the 

Government’s brief, and to make the reasoning 
applicable—as the reasoning must be appli¬ 
cable—to the Bucket-shop Statute itself, we 
observe: Congress has made it a crime to make 
any contract defined in the preceding section of 
the Bucket-shop Act. Congress might have 
limited its enactment to that class of contracts 
which were enumerated under the definition of 
bucketing. It might have made bucketing or 
bucket-shopping criminal. “ But it has not done 
so.' Congress has made it a crime to be the 
keeper of any bucket-shop. These defendants 
have been indicted, not for bucketing, but for 
being the keepers of a bucket-shop. Congress 
has prescribed that a bucket-shop is a place where 
any contract prohibited by the Act is made. 
Congress might have prohibited certain con¬ 
tracts, or Congress might have said that a 
bucket-shop was a place where bucketing was 
carried on. “ But it has not done so." 



Judge Wright says that “ No contracts being 
prohibited by a valid legislative enactment, 
there can be no operation for that clause of 8690 
which defines bucket-shop.” Counsel for the 
Government say that there are contracts in 
terms prohibited if not legally prohibited. We 
reply that the only contracts that are in terms 
(impliedly) prohibited are “ any contract defined 
in the preceding section.” We say that that does 
not refer to those contracts at all which are set 
forth under the definition of bucketing. But, we 
say that if you assume that it does refer to those 
contracts, it must refer in terms to all of them, 
for the reason that a bucket-shop is a place where 
any contract prohibited by this Act is made. 
There is no exception in the definition of bucket- 
shop, and unless the Court were to add words 
that are not there, making the exception, it 
would—even on the assumption that the con¬ 
tracts mentioned in the definition of bucketing 
applied—necessarily give the operation of the law 
an unconstitutional scope. 

In short, Congress not only failed to say that 
which it intended to say, and not only said what 
it did not intend to say, but also it intentionally 
spread its net broad,—and so broad as, for that 
reason, to make the Statute unconstitutional and 
unenforceable. 

In conclusion we can only say that at the time 
of the oral argument one might well have thought 
the usual positions reversed. It was the Govern- 
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merit and not the accused that was contending 
for unusual meanings to usual words. It was the 
Government that was asking for the strictest 
construction so as to turn the scale in favor of 
their contention. The right that an accused has 
of having a law strictly construed in his favor, 
without intendments taken against him that are 
not in the Statute, was totally lost sight of. We 
submit most respectfully, and yet most confi¬ 
dently, that when this Court comes to further 
consideration of this case it will agree that to give 
any other construction to the Statute than what 
its words state on their face would be for this 
Court to undertake the office of judicial legisla- 
+* - itioji—a thing which this Court, of course, has not 

thar'reijjotest intention of doing. 

% V 

Jk 

Respectfully submitted, 

A. S. Worthington, 
Howard Taylor, 

Of Counsel. 
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1 . 


The Failure of the Appellant to File Separate Briefs 
in the Two Cases and to Assign Error. 

In the two briefs tiled by counsel for the appellees criti¬ 
cism is made of the < lovernment’s filing only one brief, al¬ 
though two distinct cases are brought to this court by appeal 
by the l nited States and two distinct judgments are sought 
to be reversed. 

It is further stated that the Government’s brief contains 
no sufficient assignment of error. 

It is true, of course, that there were before the court below 
two indictments, one numbered 27050, charging the defend¬ 
ants with conspiracy to violate section 869/> of the Code of 
Law of the District of Columbia, and the other, numbered 
2 .0 «*i. charging the defendants with the commission of the 
offense defined in that section of the Code. Demurrers to 
these two indictments were argued at the same time in the 
court below, and the court by its decision necessarily dis¬ 
posed of both the demurrers upon exactly the same ground, 
to wit, that sections 869a and 8696 of the Code are uncon¬ 
stitutional. 1 bus, though separate judgments were neces¬ 
sarily entered in the two cases sustaining the demurrers and 
discharging the defendants without a day, nevertheless there 
« the court below hut one question which is 
brought here for review, namely, the constitutionality of the 
sections of the Code referred to. It is true that other ques¬ 
tions were raised by the defendants in the court below, and 
are raised by the appellees here, but these questions were not 
noticed by Mr. Justice \\ right in his decision. 

The writing of but one brief in the two cases, although 
there were two records before this court, was therefore en¬ 
tirely justifiable and proper, inasmuch as but one question 
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was to be presented by the appellant to the court, and sepa¬ 
rate briefs in the two cases would have been mere duplicates 
of each other. 

As to the failure to assign error with all technical propriety, 
it is submitted that the statement contained on page 6 of the 
Government’s brief is substantially sufficient to point out to 
this court the supposed error on the part of the court below, 
here complained of, to wit, the erroneous sustaining of the 
demurrers to the indictments. 

It would have been a fuller compliance with the rule to 
have stated: 

1. The court below erred in sustaining the demurrer to 
the indictment and in quashing the same and discharging 
the defendants thereto without a day in case No. 27050, 
United States vs. Altemas ct al. 

2 . The court below erred in sustaining the demurrers to 
the indictments and in quashing the same, and discharging 
the defendants thereto without a day in case No. 27051, 
United States ra. Edward Altemas et al. 


Hut by this more formal assignment of error the court is 
not more clearly made aware of the actual error complained 
of than by the statement in appellant’s brief that “errors 
assigned are to the action of the court in sustaining the de¬ 
murrers and in discharging the defendants.” 


It is submitted that this is a s 
under the rules of this court. 


ufficient assignment of error 
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II. 

The Prosecution Was Properly Brought by and in the 
Name of the United States and Not by and in the 
Name of the District of Columbia. 

It is contended by the appellee here, as it was contended 
below, that the prosecution in this case should not have been 
in the name of the United States and hv the United States 

a 

attorney, but in the name of the District of Columbia and 
by the corporation counsel. Hasing their contention upon 
section 032 of the Code, it is argued that sections 809a and 
8b9/> of the Code are penal statutes in the nature of police 
or municipal regulations, and. since the maximum punish¬ 
ment is a line or imprisonment not exceeding one year, the 
prosecution should be conducted by the corporation counsel 
or his assistants. 

The fundamental vice in the contention of counsel for 
appellees is in the assumption that the bucket-shop act is in 
the nature of a police regulation rather than a penal statute 
defining and denouncing a crime and providing for the 
punishment thereof. 

It may he true that, as pointed out by counsel for appellees 
in their briefs, tin* prohibition of betting and other forms 
of gambling is an exercise, broadly speaking, of the police 
power: and so. in a general sen*e. the bucket-shop acts might 
be considered penal statutes in the nature of police regula¬ 
tions. But that it was the specific and clear intent of Con¬ 
gress by sections 809a and 889 h of the Code to define and 
denounce certain offenses thereby made punishable appears 
from a consideration of those sections themselves and of 
those sections of the Code found intimately associated with 
and in juxtaposition to them. 

The “Bucket-Shop Act** is found in 35 Statutes at Large, 
page 870, and is entitled “An act to amend an act entitled 
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‘An act to establish a code of law for the District of Colum¬ 
bia. relative to gambling, bucket-shops, and bucketing,” and 
the Code is amended bv adding sections 869« and the suc¬ 
ceeding sections to the Code. 

Section 809, t„ which is appended the “Bucket-Shop Act,” 
is found in suhehapter 5 of the Code, which is entitled 
“Offenses Against Public Policy,” and suhehapter 5 is found 

in chapter 1 !) of the Code, entitled “Crimes and Punish- 
mcnts.” 

It is clear, therefore, that the purjmse and intention of 
Congress was to make “bucketing’’ and “bucket-shopping” 
omnes of the same nature as the other offenses found in 
suhehapter V. which arc called offenses against public policy. 
Thus, associated in suhehapter V with the offense of “bucket¬ 
ing,” are the offenses of setting up lotteries (section 863); 
permitting the sale of lottery tickets (section 864) ; gaming 
(section 860 ); permitting gaming (section 866 ); playing 
three-card monte, etc. (section 867): pool-selling (section 
860). The punishments prescribed for the commission of 
these crimes vary, as follows: 

Setting up lotteries, fine of not more than $500.00 or im¬ 
prisonment not more than three years, or both. 

I ermitting a lottery on premises, fine of not less than 
$50.00 or more than $500.00, or imprisonment not more 
than one year or both. 

(taming, imprisonment for not more than five years. 

I ermitting gaming on premises, imprisonment in jail for 

not more than one year, or tine not exceeding $500.00. or 
both. 

Three-card monte, fine not exceeding $ 1 , 000 . 00 , or im¬ 
prisonment not more than five years. 

Pool selling, fine not exceeding $500.00, or imprisonment 
not more than ninety days, or both. 

If the contention of appellees prevail, consider the con¬ 
fusion that would result in the prosecution of offenses de¬ 
fined in subchapter 5 . 


/ 


• * ' 


// 
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For the violation of section 863 a person would be prose¬ 
cuted by the United States; for violating section 864, by the 
District of Columbia; for a violation of section 865, by the 
United States; for the violation of section 866, by the United 
States; for the violation of section 867, by the United States; 
for a violation of section 860, by the District of Columbia, 
and for a violation of sections 869a and 869/>, bv the District 
of Columbia. 

Is it conceivable that Congress could have intended a con¬ 
struction of the words found in section 93*2 which would 
have resulted in such an unreasonable differences in the pros¬ 
ecution of offenses of kindred nature? 

It has been the uniform practice to prosecute all of the 
(►flenses defined in this subchapter in the name of the United 
States, regardless of the punishment prescribed for the of¬ 
fenses. in obedience to section 93*2, which directs that all 
criminal prosecutions, other than those for violations of all 
police or municipal ordinances or regulations, and for viola¬ 
tions of all penal statutes in the nature of police and mu¬ 
nicipal regulations, where the maximum punishment is a 
tine only or imprisonment not exceeding one year, shall be 

iti the name of the I nited States and bv the Attornev of the 

* • 

I nited States for the District of Columbia, or his assistants. 


then so also is section 863, which denounces lotteries and 
prescribes a punishment of a fine of $500.00 and imprison¬ 
ment of not more than three years; and so also is section 865, 
which defines and denounces gaming, and prescribes a pun¬ 
ishment of imprisonment for not more than five years. 
And. treated as crimes, no difference is made between 
the acts denounced as offenses in subchapter V of chapter 
19 of the Code, and the offenses denounced in the other sub¬ 
chapters of chapter 19, which define and prescribe punish- 


^ The ‘Bucket-shop Act. lika..idl the other sections of sub¬ 
chapter does not regulate, but prohibits, and prescribes 
thy 1'»111'l 14TmTonTTbr "the commission of the nrohibited act. 

ii 11 (i — n —i * 

It section S69*/ is an act in the nature of a police regulation, 








inents for murder, embezzlement, false pretenses, etc. If 
section 869a, found in subchapter V, be considered a penal 
statute in the nature of a police regulation, then so also must 
section 833, found in subchapter II, which defines and pun¬ 
ishes embezzlement, be considered a penal statute in the 
nature of a police regulation. 

Counsel in their brief advance no reasons for distinguish¬ 
ing an act prohibiting “bucketing” from an act prohibiting 
a lottery, or an act defining and prescribing punishment for 
embezzlement. Bucketing, like setting up a lottery, is 
named bv Congress an offense against public policy, and is 
named, like embezzlement, a crime. 

It. is true, of course, that there are some sections of the 
Code found in subchapter VII, under the title “Miscel¬ 
laneous, which are distinctly and plainly penal statutes in 
the nature of police or municipal regulations, such as section 
895. which is entitled: “Harbor Regulations.” Such are 
sections 896 to 903, which relate to fishing in the Potomac 
ii\er. those, it is true, are also prosecuted, whether rightly 
or wrongly we need not here consider, in the name of the 
Cnited States, and by the District Attorney; but all these 
sections, which relate to the navigable waters in the District 
of Columbia, are deemed to be peculiarly under the juris¬ 
diction and control of the United States, over which the Dis- 

tii(t of Columbia and its officers have, and should have, no 
control. 

We find a typical example of a penal statute in the nature 
of a police or municipal regulation in sections 877 et seq. 
of the Code, which regulate the use of bottles bv dealers in 
mineral waters. In these sections (877 to 876^) are elabor¬ 
ate rules and regulations governing the use of bottles of deal-' 
ers in mineral waters, prescribing the registration of bottles, 

their marking, and use, and punishing violations of these 
regulations. 

Offenses against this section are properly prosecuted in the 

name of the District of Columbia, and by the corporation 
counsel. 
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( So, also, section 855, which regulates carrying weapons, is 
plainly a penal statute in the nature of a police regulation; 
tor while generally denouncing as an offense and prohibiting 
the carrying of a concealed weapon, it contains provisions 
permitting certain persons to carry weapons, and allowing 
others to carry them upon certain limitations and conditions; 
violations ot this section are also properly prosecuted in the 
name ot the District of Columbia, and by the Corporation 
Counsel. 

Such statute." as these, plainly, were those contemplated 
by Congress in providing that ‘for violations of all penal 
statutes in the nature of police or municipal Regulations .land 
where the maximum punishment is a tine only, or imprison¬ 
ment not exceeding one year, shall be conducted in the name 
of the District of Columbia. v * * * 

A penal statute which denounces as an offense “bucketim* ’ 
or any other act, and prohibits it. and prescribes a punish¬ 
ment tor its commission, can in no sense be said to be a penal 
statute in the nature ot a police or municipal regulation, and 
Congress, in passing such an act, is not making a “police 
regulation, nor passing a statute in the nature of a police 
regulation. It is exercising its high power and function of 
making criminal laws. 

Again, it is to be observed that section 8G9/> provides that 
“Any person who shall be convicted of a second offense shall 
be punished by imprisonment for not more than live years.” 
Prosecution, therefo re, for the second yflypsc- lif¬ 

ted I y be conducted ny the United States Attornev and in 


,11le name of the TT . 

It is unreasonable to suppose that Congress intended that 
the prosecution for the first offense should be conducted by 
the Corporation Counsel and in the name of the District of 
Columbia, and the prosecution for the second offense bv the 
District Attorney and in the name of the United States. 

It is respectfully submitted, upon the foregoing consider- 






ations, that the prosecution u 1 the present ruse was properly 

brought in the name of the United States and by the District 
Attorney. 


111 . 

This Court Has Jurisdiction to Review the Present 

Cases on Appeal. 

It is argued by counsel lor appellees (pages 30-do of the 
brief in cause So. 2311) that this court has no jurisdiction 
to entertain the present appeals, because section 935 of the 
Code, which gives the United States or the District of Co¬ 
lumbia the same right of appeal that is given to the defend¬ 
ant, including the right of a bill of exceptions, is unconstitu¬ 
tional, and because the latter part of that section which pro¬ 
vides that “if on such appeal it shall be found that there was 
error in the rulings of the court during the trial, a verdict in 
fa\or of the defendant shall not be set aside has been de¬ 
clared unconstitutional by this court and bv the Supreme 
Court in United States vs. Evans, 30 App 1) C 53- 213 
U. S., 297. ’’ ’ 

The point urged is that the phrase “right of appeal” is 
not enough to confer appellate jurisdiction. 

and unequivocally decided that 
section 935 of the Code confers jurisdiction upon this court 
to hear and determine an appeal from the judgment of the 
court below quashing an indictment and discharging the de¬ 
fendants without a dav. 

United States rs. Cadarr, 24 App. I). C., 143. 140. 

United States rs. Hartman. 24 App. I). C.. 158. 

^United States vs. Dayman, 24 App. D. C., 158. 

In United States vs. Cadarr, supra . Mr. Justice Wright, 
who sat with this court in the absence of Chief Justice Alvey 
in the course of his opinion said : 

2 h 
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“It is suggested that appeal by the United States 
does not lie. Code. see. 935, provides: ‘In all crimi¬ 
nal prosecutions the l nited States * * * shall 
have the same right of appeal that is given to the de¬ 
defendant * * **; the right of appeal given to 

the defendant according to sec. ’2*20 is from ‘anv final 
order, judgment or decree of the Supreme Court of 
the district of Uolumhia ; the order appealed from 
at har discharged the appellees from the indictment 
without day. and was therefore a final order and the 
appeal is properly here.” 


In this ease the judgment of the court below was affirmed, 
but in the case of United States r*. Ilavman the order of the 
Supreme Court of the District of Columbia quashing the in¬ 
dictment was reversed and the cause remained for further 
proceedings. 

Mr. Justice Wright said: 


"The propriety of the appeal is sustained upon the 
authority of United States rs. Cadarr, a aie, page 143d* 

The terse reasoning of Mr. Justice \\ right in the Cadarr 
ease constitutes a full and complete reply to the fine-spun 
argument of counsel for appellees, which, we submit, is in¬ 
sufficient to move this court to reverse itself. 

The decision in the Cadarr ease is of course unaffected bv 
the subsequent decisions of this court and the Supreme Court 
in United States rs. Evans. 28 App. I>. C.. 204; 213 U. S., 
297. for in that ease this court and the Supreme Court de¬ 
cided only that in so far as section 937) imposed upon the 
court the decision of moot questions, that section is unconsti¬ 
tutional. The present appeals present no moot questions, 
but questions vital to the prosecution of these eases, to wit, 

the sufficiency of the indictments and the validity of the law 
«. • 

upon which they are founded. 
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IV. 

The Contention that a Violation of the District of 
Columbia Bucket-shop Statute Is Not an Offense 
Against the United States. 

Appellees’ argument here assumes—which heretofore has 
been shown not to he true—that an indictment under 
this bucket-shop statute must, under the present Code, be in 
the name of the District of Columbia. Indeed, counsel seem 
to admit that, if the indictment is properly in the name of 
the United States, the crime is “an offense against the 
United States'* under section 5440. 

Despite, however, their apparent concession that the fact 
that this bucket-shop statute is locally applicable only to the 
District of Columbia does not bv itself make section 5440 

t 

not applicable, it seems necessary to consider that question 
and the course of decisions upon it. 

Section 5440. which makes criminal a conspiracy to com¬ 
mit “any offense against the United States,” is but a re¬ 
enactment of section 30 of the act of March 2, 1867. De¬ 
spite a somewhat restricted title that act was held in 

United States vs. llirseh, 100 U. S., 33, 

to have enacted “in the most general terms a law against 
conspiracies.” 

The language of the act of 1807 contained the words “any 
offense against the fair* of the United States,” but as decided 
by the Circuit Court of Appeals of the Sixth Circuit in 

Scott vs. United States , 130 Fed., 429, 

the omission in the Revised Statutes of these italicized words 
“was a mere change of form. The meaning remained the 
same”; and that under section' 5440 “the object of the con¬ 
spiracy must be to commit some offense against the United 




States in the sense only that il must he to do some act made 
an offense by the laws of the United States.” 

So also the Circuit Court of Appeals of the Eighth Circuit, 
decided in 

Thomas VS. 1'nifctf States, loti Fed., 897, 900. 

The question, therefore, would seem to he whether the act 
of Congress making it a crime to conduct a bucket shop in 
the District of ( olmuhia i> a law of the l nited States within 
the purview of section A440. 

The power to legislate conferred on Congress bv section 8 
of article 1 of the Constitution is of a twofold character. 
As respects legislation which is to he operative within the 
limits of any State, it was confined to certain clearly-defined 
subjects, because the States were unwilling to further sur¬ 
render their legislative power. A further power to legislate 
is conferred by the following language of that article: 

"Congress shall have power * * * to exercise 

exclusive legislation in all cases whatsoever, over such 
District (not exceeding ten miles square), «is may, 
by cession of particular States, and the acceptance of 
Congress, become tin* seat of the Government of the 
1 nited States, and to exercise like authority over all 
places purchased, by the consent of the legislature of 
the State in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other 
needful buildings.” 


I bus. while the power ot Congress to legislate is limited 
and carefully defined as respects territory within State 
boundaries, it is plenary and exclusive over all territory of 
the United States, and as such extends not only to the Dis¬ 
trict of Columbia, but to any fort, arsenal, dock-yard, etc., 
and any river, bay. etc., “within the admiralty or maritime 
jurisdiction of the United States, and out of the jurisdiction 
of any particular State.” 
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Instances of the exercise of this exclusive power to legis¬ 
late are, not only the present code of the District of Colum¬ 
bia. hut sections 272 to 289 of the 1909 revision of the gen¬ 
eral criminal laws. 

hverv statute passed by Congress under this exclusive 
power must, as respects the question now under considera¬ 
tion. be deemed of the same character. If a nil such c riminal 
statute rebates "an offense against the United States,” overv 
such statute does. 

X<»r can it make any difference here what is the extent of 

„ - I hicli any such statute applies_Tl»e-char¬ 

acter of the offense is fixed, not by the extent of the terri¬ 
tory' upon which the statute operates, but by the character 
and authority of the legislative bodv enacting it. 

I hat a statute enacted by Congress um ler this exclusive 
power to legislate, and applicable only to the District of Co¬ 
lumbia. is as much a law of the United States as i< any stat¬ 
ute applicable throughout the United States, was settled bv 
the early case of 

Cohen* vs. J n’fjhiin, 9 Wheat., 294. 

In that case Cohens was convicted for selling lottery tick¬ 
ets in Virginia contrary to its penal code, and that conviction 
being affirmed on appeal. Cohens took a writ of error from 
the Supieme Court of the I nited States on the ground that 
an act of Congress had sanctioned in the District of Colum¬ 
bia the lottery, for which he was selling tickets in Virginia. 

I he State of A irginia moved to dismiss this writ of error on 
the ground that the case was not one arising under the laws 
of the United States, but that Congress, when legislating for 
the District of Columbia, was acting “as a local legislature.” 
"fhe Supreme Court, however (Chief Justice Marshall), re¬ 
jected this contention and denied the motion to dismiss for 
the reason ‘that Congress is not a local legislature, hut exer¬ 
cises this particular power, like all its other powers, in its 
high character as the legislature of the Union.” 
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The Federal statute (section 1014) which provides for the 
removal of a defendant from one district to another for trial, 
contains the same words ‘‘offense against the United States.” 
A> hotli sections «>440 and 1014 arc statutes relating to 
crimes, the words ‘‘offense against the United States'* mud 
he given the same meaning in both, hi 

l niff (I Shite* rx. Cuinphett, 170 Fed.. 702. 

which was a proceeding for removal under section 1014 from 
Philadelphia to Washington for trial under an indictment 
identical with tlie one at liar. Judge McPherson said: 



“The second proposition is that oven actually to 
conspire in the District of Columbia to keep a bucket 
shop there is not an offense against the United States 
within the meaning of sections 1014 and 5 | 10 <*f (ho 
Revised Statutes. * * * If an offense against 

this statute is not an offense against the United States, 
how is it to he described? It is certainly not an of¬ 
fense against the District of Columbia, for the Dis¬ 
trict is not a sovereignty, and has no legislative power 
of its own. Unless, therefore, it is an offense against 
the 1 nited States—the sovereignty which has exclu¬ 
sive jurisdiction of the subject and has passed the law 
forbidding the disputed acts—it is not an offense at 
all. hut remains somehow in the air. removed from 
all danger of punishment.” 


Following this line of reasoning, it has been held gener¬ 
ally, as well as by this court, that a violation of any act of 
Congress applicable only to the District of Columbia or other 
exclusive territory of the United States constitutes an of¬ 
fense against the United States under sections 7)440 and 

l'»- United States. 20 App. D. C., 594. 
cx. United States, 23 App. I). C.. 324. 

Wolf, 27 Fed., 006. 

Cross, 20 Fed., 824. 
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United States r. s*. Sanehe, 7 Fed., 71.7. 
United States vs. Wimsatt. 101 Fed., 786. 
Price rs. McCarty, 80 Fed., 84. 

In re Buell, 3 Dill., 116; Fed. Cas., 2102. 


See also: 

Metropolitan R. Co. t\s*. District of Columbia, 132 
U. S., 1, 9, 

where the court declared that, while the District of Columbia 
is in a certain sense a distinct political community, its sover¬ 
eign power is lodged, not in the District, but in the Govern¬ 
ment ot the l nited States, and that “its supreme legislative 
body is Congress. * * * Crimes committed in the Dis¬ 

trict are not crimes against the District, but against the 
United States.” 

One purpose of section 7440 is to maintain the authority 
ot and compel obedience to the criminal laws enacted bv 
Congress. Congress might have limited section 7440 to of¬ 
fenses of a certain grade, or excluded violations of any crim¬ 
inal statute enacted solely for the District of Columbia, or 
confined that section to such offenses within that District as 
were punishable by indictment in the name of the United 
States. But it has not done so. On the contrary, Congress 
has made it a crime to conspire to commit (tut/ offense against 
the United States; that is, against any law of the United 
States. It has not left it to the courts to say that violations 
ot certain federal criminal laws are sufficiently serious to 
violate section .>440 and that others are not. 

Appellees counsel tacitly concede the correctness of these 
decisions. They make no effort to induce this court to 
recede from its former decisions upon this point. What they 
do contend is that the fact that the Code enacted bv Con¬ 
gress, March 3, 1901. for this District requires (sec. 932) 
that certain prosecutions should be in the name of the Dis- 
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trict of Columbia, injects an additional element which, con¬ 
curring with the fact that the legislation is applicable locally 
and only to the District of Columbia, should induce this 
court to hold that a violation of this bucket-shop statute 
does not constitute an offense against the United States. 

Prior to the adoption of tin- ( fade there was no provision 
of law like s ection ot tne present Cod e On the con¬ 
trary. section 836 of^ the Revised Statute s relating to the 
District of Columbia pjpyidcd that “all indictments should 
run in the name of the> i nited States,’* and by section 1MJ4 
the District Att orney was Requ ired to conduct all prosecu- 
/ tions. 

/ j Hence appellees contention is in effect that by enacting 
District Code of 1!M)1 Congress intended to restrict the 
// ^oration ot section *>440 by making certain crimes com* 
r mitted in the District of Columbia, which were prior to 1001 
‘otlenses against the 1 nited States, no longer such. 

It must follow that, if certain crimes under the District 
Code are not within section .">440, they are not offenses 
against the l nited States, under section 1014, and the pres¬ 
ent District Code has destroyed the right of removal to the 
District for trial of a large number of causes. 

Is there anything to justify the inference of such a con¬ 
gressional intention? An act is an offense against the United 
States when, and because, it violates a law enacted by Con¬ 
gress in the exercise of the sovereignty of the United States. 
It is none the less so because Congress, in subsequently pre- 
OTfMrig the prove (Jure of its courts in this District, has pro- 

___ ded thrrt- ptwentirm? for -omc of such offenses shall be in 

the name <»f ffie District of Col umbia rather than in that 
of the l nited^fates. find has, to attain the prompt- execution 
of its criminal law, divided between two law officers the 
prosecutions for crimes. Such provisions relate only to the 
c onve nient a dministra tion of the criminal taw, and do not 
nx the nature of the offense created" T>v it. This must here 
be (TeTermined"1 >V the character or authority of the legislature 
enacting the statute. 







Again, as the present District Code does not make con¬ 
spiracy to commit any crime an offense, it follows that, if 
appellee’s position is correct, the District of Columbia is now 
without an\ law to punish conspiracies to commit certain 
crimes, although in most criminal codes of the present day 
it lias been found necessary to make criminal conspiracies to 
commit crimes, the object being to prevent crime by pun¬ 
ishing, not only those actively participating in its commis¬ 
sion, but also those who, while co-operating with or instigat¬ 
ing others to bring about the commission of the crime, still 
succeed in so keeping in the background that their connec¬ 
tion with it as principals or accessories is ditlieult of proof. 

However, it seems bootless to pursue this discussion fur¬ 
ther, as it will, we think, la* apparent that a prosecution 
under the bucket-shop law is, under section 1)32, properly 
brought in the name of the United States and by the United 
States Attorney for the District. 

Whether a violation of a regulation of a criminal nature 
promulgated by the Commissioners of the District of Coi 
lumbia under their delegated legislative authority is an 
oflenso against the United States under section 5440 need 
not now be considered. 

It follows, then, that the bucket-shop statute in question is 
a law r ot the United States, and the indictment at bar charges 
a conspiracy to commit an offense against the United States. 


V. 

The Conspiracy Indictment Charges the Crime with 

Sufficient Certainty. 

It (bulges that the defendants unlawfullv did ('(inspire, 
combine, confederate, and agree together, with divers other 
persons to said grand jurors unknown, to commit an offense 
against the United States, to wit, the offense of being the 
3k 





keeper of a bucket shop in said District—that is to say, a 
loom and place known as Xu. 1-120 Now York avenue north¬ 
west. in said District —wherein certain contracts prohibited 
by the District bucket-shop statutes were to be made, “it. then 
and there being the design ami intention of said defendants 
to keep such bucket shop and conduct the business of the 
same tluough Ilonry k. Duryea (one ot the defendants). 
1 he indictment then enumerates the securities in which it 
was their purpose to trade, and the kind of contracts to be 
resorted to. the contract" being described in the exact lan¬ 
guage employed by the statute to define the contracts pro¬ 
hibited bv it. 

ibis is followed by the allegation of twenty-six different 
overt acts, which appellees concede are sufficiently alleged. 

1 heir criticism applied only to the charging part of the in¬ 
dictment above recited. 

Wherein is this indictment defective? It charges the in¬ 
dictment in the formal language given in the books, “unlaw¬ 
fully conspiring, combining, confederating, and agreeing 
/together, which was substantially the language used in the 
' indictment approved in Deal if ex. Vnitetl Staten, 152 U S 
539. 

In II right rs. ( aiteit States , 108 Fed., 805, the Circuit 
Court of Appeals of the Fifth Circuit held that the word 
“conspire** was alone sufficient. 

1 he persons so conspiring are named, and it is never neces- 
sary, as claimed by appellees, to specify in such an indict¬ 
ment the particular part that each conspirator is to play in 
carrying out the conspiracy, nor who are to be principals and 
who agents in the undertaking, nor who are to own, and 
who to assist such owners in the keeping of, the bucket 
shop. 

There is no agency in crime, and this is emphasized by 
this bucket-shop statute, which contains the provision that 
“keeper shall mean any person owning, keeping, manag- 







operating, or promoting a bucket shop, or assisting to 
keep, manage, operate, or promote a bucket shop. 

If it were necessary to allege in the indictment (and 
pro\o) just "hat division ot profits or labor among the con¬ 
spirators had been agreed upon, such exactitude of allega¬ 
tion and proof would defeat many prosecutions for con¬ 
spiracy. Hence the indictment need not allege “the rela¬ 
tion of the various parties to it” or the part tjiat each has 
agreed to play in carrying it out. 

Again, the object and purpose for which the defendants 
conspire is clearly stated, that is. to commit an offense against 
the t nited States. r I be particular offense is explicitly 
averred, to wit, the offense of being the keeper of a bucket 
diop in violation of this bucket-shop statute—as is the place 
in Washington where the bucket shop was to be conducted. 
!o this is added the name ot the person whom the con¬ 
spirators had selected to conduct this bucket shop. We sub¬ 
mit that, if the indictment had stopped here and averred 
nothing more than overt acts, it would have been sufficient. 

Jdi'spiU' intimation- in some of its earlier decisions, the 
Supreme Court in Unite cl States, 170 V. S.. 000, 

decided tTjflt, where n.crimin al 'sThfidd upon which the in¬ 
dictment rests, defines the business w hich the statute pro¬ 
hibits, an TndieTment is sufficient thereunder which charges 
the offense in the language of the statute without adding the 
language used in the statute to define the business. In that 
case the statute made it criminal to conduct the business of 
m retail liquor dealer without a license, and in a separate 
section defined what constituted a retail liquor dealer. The 
indictment charged that the defendant “did then and there 
\\i 1 fu 11\, unlawfully and feloniously carry on the business 
of a retail liquor dealer without having paid the special tax 
therefor as required by law, contrary to the statute in such 
case made and provided.” It did not allege what constituted 
a retail liquor business. The court held the indictment suffi¬ 
cient, saying: 





20 


“The defendant insists that it was not sufficient to 
charge him with the offense in the language of the 
statute, hut that the indictment should have set forth 
the particular tacts which showed that he was a retail 
liquor dealer. * * * 

“We do not undertake to say that the latter would 
not he a proper course, hut we think an allegation in 
the language of the statute creating the offense is 
sufficient. * * * 

“We are of opinion that the statute in this case 
(section 10) does deline the offense with the requisite 
precision, and that tlu* pleader has chosen the safer 
course in charging it in the language of this section. 

We do not think it necessary to charge the 
offense in the language of that definition.” 


To the same effect is Knoll rs. United States, 2(> App. 
I). C., 457. 


I hesc cases seem conclusive on tlu* case at har. Here, too, 
the statute expressly and adequately defines the business 
which it prohibits. It expressly states what shall constitute 
one “a keeper of a bucket shop, and it can he no more 
necessary here than it was in Ledbetter vs. United States, 
supra, that tlu* pleader should follow an allegation in the 
language of the statute with a detailed averment of the facts 
which 1 »y the statute are declared to constitute the keeping 
of a bucket shop. 

5 et for excessive caution thi> indictment not onlv follows 

« 

the requirement-* ot Ledln ttrr es. I mted State#, supra, but 
does not proceed to specify the securities which this bucket 
shop was to deal in, and (in the language of the statutory 
definition) the kind of contracts to be used respecting those 
securities. 

Where, then, is the defect in this indictment, especially in 
view of section 1025 of the Hex bed Statutes (U. S. Comp. St., 
1901, p. 720), which provides: 










No indictment, found and presented by a grand 
jni\ in any district or circuit or other court of the 
l nited States shall be deemed insufficient * * * 

by reason of any defect or imperfection in matter of 
H»rm only, which shall not tend to the prejudice of 
the defendant.” 

As said in Evans vs. United States , 153 U. S, 584, 

W bile the rules of criminal pleading require that 
the accused shall be fully apprised of the charge made 
against him. it should, after all, be borne in mind 
that the object of criminal proceedings is to convict 
I he guilty, as well as to shield the innocent, and no 
impracticable standards of particularity should be set 
up. whereby the (Jovernment may be entrapped into 
making allegations which it would he impossible to 
prove.” 

Again, it is well settled that it is not necessary to describe 
the offense in an indictment for conspiracy to commit that 
offense as particularly as in an indictment for the offense 
itself. 

Heist rs. \ nited States. 26 App. 1). C., 504. 

Clung rs. United States. 11S Fed., 588. 


In Thomas vs. United States, 156 Fed., 897 (C. C. A., 8th 
Circuit), the court held: 

“W hen the conspiracy charged is one to commit an 
offense, and that offense (as is the case in all offenses 
against the l nited States) is clearly defined by statute, 
no high degree of particularity is required in describ¬ 
ing it. If enough is shown to make it appear that an 
ollense against the 1 nited States has been committed, 
it is sufficient.” 
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VI. 

There Is No Merger. 

Appellee? also contend tlmt this indictment is defective 
because the allegations of overt acts show that the con¬ 
spiracy had sufficiently ripened into performance to permit 
an indictment for the crime itself. This is an appeal to tin* 
doctrine of the merger of crimes, which has no application to 
the case at bar. 

1 nited States rs. (lardncr. 42 Fed.. 820. 

Berkowitz rs. United States, ltd Fed.. 152. 

Robinson rs. United States. 172 Fed.. 105. 

United States rs. Scott. 120 Fed.. <*!>7: ailirmcd 105 
Fed., 172. 

2 Wharton s Criminal Law (KMh Kd.l.sec. 1211. 

1 nder these authorities the doctrine of merger, if it 
exists at all. does not arise', unless the offense, to commit 
which the conspiracy is formed, is a crime of a higher degree 
than is the offense of conspiracy. Such is not the case here. 

As the offense charged in the indictment was committed 
before the enactment of the Federal Penal Code of 1001). that 
act therefore does not apply. 

Before the enactment of the 1000 Code the crime of con¬ 
spiracy under section .”>440 was a misdemeanor. 

United States rs. (iardner, 42 Fed.. 820. 

Berkowitz rs. United States. 02 Fed.. 452. 

Robinson rs. United States. 172 Fed., 105. 

I nited States rs. Scott. 120 Fed., 007: affirmed 105 
Fed, 172. 

The offense in the bucket-shop statute is also a misde¬ 
meanor. 

If the penal code of 1009 did apply, the doctrine of 








merger would not arise because under that code the offense 
in the bucket-shop statute is plainly one of a lesser degree 

(a misdemeanor) than the offense under section 5440, which 
is there made a felony. 

Congress has seen lit to create two crimes, one that of 
being the keeper of a bucket-shop, and the other that of con¬ 
spiring with several to keep a bucket-shop. It has also seen 
it to make the punishment for conspiracy greater than the 
punishment for being the keejier of a bucket-shop. 

('June ix United States, 159 U. S., 590, 595, 
where the court said: 

-.\ conspiracy lo ..it an offenso is denounced 

as "sell a separate offense, and the punishment there- 
b.r fixed by the statute, and we know of no lack of 
power m Congress to thus deal with a conspiracy 
\ hatever may be thought of the wisdom or propriety 
o a statute making a conspiracy to do an act punish¬ 
able more severely than the doing of the act itself it 
is a matter to be considered solely by the legislative 
" mI '\ . , Oie power exists to separate the 

conspiracy from the act itself and to affix distinct and 
independent penalties to each.” 

I lie purpose of Congress manifestly was to leave it to the 

law oflicers of the (iovcrnment to decide under which statute 

the prosecution should be. The application of the doctrine 

o mer K er l>ere would deprive the Government of this right 
ot election. 

Respectfully submitted. 

HENRY S. ROBBINS, 

Special Assistant to the Attorney General . 

CLARENCE R. WILSON, 

l mted States Attorney, District of Columbia, 

of Counsel. 
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